
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

UNITED STATES OF AMERICA
CRIMINAL NO. 10-00200-01/02

VS.
CHIEF JUDGE JAMES

ROBERT E. “RED” STEVENS &
ARTHUR GILMORE, JR. MAGISTRATE JUDGE HAYES

MOTION TO RECONSIDER GRANT OF NEW TRIAL

Comes now the United States of America, by and through the undersigned

Assistant United States Attorney, who respectfully moves the Court to reconsider

its order of September 14, 2011, granting defendants a new trial for the reasons

set forth below.

Appropriateness of this Motion

A motion to reconsider (also known as a petition for rehearing), while not

explicitly provided for in the Federal Rules of Criminal Procedure, is procedurally

appropriate.  United States v. Healy, 376 U.S. 75, 78, 84 S.Ct. 553, 555-56 (1964)

(“We have recently recognized the appropriateness of petitions for rehearing by the

United States in criminal cases, . . .) (citation omitted) and United States v. Cook,

670 F.2d 46, 48 (5th Cir. 1982) (“Although a petition for rehearing of a district

court order affecting final judgment is nowhere explicitly authorized in the Federal

Rules of Criminal Procedure it is undoubtedly a legitimate procedural device.  The
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Supreme Court has repeatedly and expressly sanctioned the use of motions for

reconsideration in criminal proceedings.”) (citations omitted).

The Government submits that it is appropriate for the Court to address the

truthfulness of Blake Deshotels’ allegations either in this format or in a motion in

limine.  Given the Court’s ruling which would allow defendants to cross examine

Eddie Hakim about Deshotels’ assertions, and possibly even present extrinsic

evidence to prove bias, consideration of the truthfulness of these allegations

cannot be avoided.  If the allegations are false then they cannot be used to cross

examine Eddie Hakim and we would simply conduct another trial with the same

evidence which would be a waste of the Court’s resources.  Therefore the

Government submits that most efficient course of action is to consider Deshotels’

allegations in this context.

The Court’s Ruling

The Court found that the Government failed to disclose evidence which was

favorable to the defense.  Docket No. 171, p. 36.  The Court also, after analyzing

the allegations made by Deshotels, found that the withheld evidence was material

and could have been used to show bias on the part of the Government’s

cooperating witness, Eddie Hakim.  Docket No. 171, pp. 39-41.  Although Hakim

was not aware of the IRS criminal investigation, the Court found that Hakim was

aware of his own misconduct thus giving him a motive to assist the FBI in their

investigation.  Docket No. 171, p. 41.  The Court also found that the IRS gave
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Hakim a benefit by not referring Deshotels’ allegations to civil for an audit.  Docket

No. 171, p. 141. 

All of the Court’s conclusions flow from the possibility that Deshotels’

allegations are true.  If these allegations are shown to be false, the Court should

reach a different conclusion.  The withheld evidence could not be material if it

were false.  United States v. Edwards, 442 F.3d 258, 267, fn. 8 (5th Cir. 2006)

(Because defendant’s allegation of a conspiracy between the cooperator, his

attorneys, the United States Attorney, the district attorney and the Court was false,

there was no need to address materiality).  Eddie Hakim would not have ingratiated

himself with the Government because of his own misconduct if he did not engage

in misconduct.  And while IRS-CI may have intended to confer a benefit on Hakim

because of his cooperation by not referring his case to civil, if there was no merit

to the allegations then no benefit was, in fact, conferred.  Further, since the statute

of limitations for a civil audit had run before Blake Deshotels ever came forward,

IRS-CI did not, in fact, confer a benefit on Hakim.

Deshotels’ Allegations1

Houston Property/1031 Property Transfer

Deshotels’ first allegation relates to the sale of property in Houston, Texas

with the capital gains being “swapped” to newly purchased property, referred to

by Deshotels as a Section 1031 property transfer.  Deshotels specifically alleged:

The Court has already acknowledged Deshotels’ significant credibility1

problems.  Docket No. 171, p. 40, fn. 11.

Page -3-

Case 3:10-cr-00200-RGJ-KLH   Document 193   Filed 10/26/11   Page 3 of 21 PageID #:  2520



The Hakims sold property in Houston sometime around 2005.  He
believes the company name was either Corridors 1 or Corridors 2
Properties, LLC.  The property was sold to an investment firm out of
Philadelphia.  The building had been owned for some time by the
Hakims and had been written down to a value of approximately
$200,000.00.  The property was sold for approximately
$13,000,000.00.   Hakim used multiple fraudulent property transfers
to evade the capital gains tax of over $2,000,000.00.

The Hakims took the majority of their property in Ouachita Parish
including the farm at LoneWa, the Sherrouse Plantation Development
property, the building on St. Charles and the old Kmart building and
“sold” it all to an employee named David L. Moses.  He knows for sure
David Moses did not sign contemporaneously with the transfer any
note to the Hakims.  Moses then “sold” the property back to the
Hakim brothers and Penny Realty, Inc., a Hakim company.

Penny Realty, Inc. and the Hakim brothers piecemeal sold the property
to various LLC’s.  One specific piece of property which Deshotels filed
all the documents on was the property for the new Academy Sports in
West Monroe.  The Hakims developed a company called PEJJ, LLC to
sell the property to.

Docket No. 123-3, p. 3.

Eddie Hakim; his brothers, Jack and Joseph; and Penny Realty, Inc., owned

property in Houston, Texas.    This is the same property to which Deshotels refers2 3

and was periodically called Corridors 1 and 2, but it was not owned by an entity

At the time of the sale, Eddie and Jack Hakim each owned 23.45% while2

Joseph Hakim owned 19.77%.  Penny Realty owned the remaining 33.33%.  When
the property was originally purchased it was owned by Eddie (35%), Jack (35%) and
Joseph (30%).  (See affidavit of Joseph Hakim and Exhibit 1).

The Government is not relying on Eddie Hakim to refute any of Deshotels’3

allegations.  This is being done only because Deshotels’ allegations attack Eddie
Hakim’s credibility.  If the Government relied on Eddie Hakim to refute them, this
would turn into a he said, he said.  The Government instead relies on others with
knowledge of the facts and contemporaneous documents.
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with that name.   The property was purchased in 1993 for approximately4

$3,000,000.  By the time of the sale, it had been written down to $1,639,514.34. 

(See affidavits of Joseph Hakim and Steve Pickering and Exhibit 1).

The property was sold in 2005 to Global Empire Investments and Holdings,

LLC for $11,000,000.  (See Exhibit 2).  As required to conduct a deferred exchange

under Section 1031 like-kind exchange rules, the funds were deposited with Land

America, a qualified intermediary.   Within 45 days, as required by law, Eddie, Jack5

and Joseph Hakim and Penny Realty  identified the property that they wished to6

Defendant’s expert, David S. Gunn, opines that this was an illegal 10314

property exchange because “the transferor entity (either Corridors 1 or Corridors
2 Properties, LLC) did not acquire the Replacement Property but instead, the Hakim
family acquired the property, either directly or indirectly through the described
corporate entity, Penny Realty, Inc.”  Docket No. 156-2, p. 3 (emphasis in original). 
Gunn’s opinion is based on Deshotels’ affidavit without, apparently, any type of
verification.  As the evidence shows the Houston property was owned by Eddie,
Jack and Joseph Hakim and Penny Realty and the deferred exchange property was
purchased by the same group, Gunn’s opinion is erroneous.  (See affidavit of
Special Agent (SA) Jude Armand).

Land America filed bankruptcy in 2008.  The Government is attempting to5

obtain records from the trustee but so far has been unable to do so.  The
Government does possess the Hakims’ copies of the documents.

In 2005, Penny Realty’s ownership was as follows:6

Owner Percentage

Penny Hakim, wife of Eddie Hakim 4.500%

Abraham N. Hakim, son of Eddie Hakim 7.625%

Leah Hakim, daughter of Eddie Hakim 7.625%

Jack A. Hakim, son of Eddie Hakim 7.625%
(continued...)
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purchase with the proceeds of the sale of the Houston property.  The purchase was

completed within 180 days as required by law.  The purchased (exchange) property

was owned by David Moses, an employee of Control Services, Inc., a company

owned by Eddie, Jack and Joseph Hakim.   (See affidavits of Steve Pickering, David7

Moses and Joseph Hakim).

On January 13, 2006, Moses sold five pieces of property to Eddie, Jack and

Joseph Hakim and Penny Realty.  Moses purchased the first of these five properties

more than 18 months earlier, on April 30, 2004.  It was located at 1901 Louisville

Avenue in Monroe.  Moses purchased it from American Horizons Bank for

(...continued)6

Joseph Hakim, son of Eddie Hakim 7.625%

Sharon Hakim, wife of Joseph Hakim 9.500%

Abraham J. Hakim, son of Joseph Hakim 5.125%

Louise Hakim, daughter of Joseph Hakim 5.125%

Kay E. Hakim, daughter of Joseph Hakim 5.125%

Hannah Hakim, daughter of Joseph Hakim 5.125%

Grace Hakim, wife of Jack Hakim 14.500%

Eddie J. Hakim, son of Jack Hakim 5.125%

Abraham J. Hakim, son of Jack Hakim 5.125%

Lisa Hakim, daughter of Jack Hakim 5.125%

David Hakim, son of Jack Hakim 5.125%

Eddie and Penny Hakim have a separate property agreement.  (See affidavits of
Steve Pickering and Joseph Hakim).

Eddie and Jack Hakim each own 35% of Control Services while Joseph owns7

the remaining 30%.  (See affidavit of Steve Pickering).
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$1,582,317.  The transaction was financed by Luv N Care, Ltd., a Hakim company. 

On January 25, 2005, Moses purchased property at 111 Constitution Drive, West

Monroe (the old Kmart building) from I-20 Corridor Properties, LLC. for

$5,275,000.   The property was financed by I-20 Corridor Properties.  Moses8

wanted to put a Chuck E. Cheese’s and a bowling alley in the property.  (See

affidavit of David Moses and Exhibits 3, 4 and 8).

On May 3, 2005, Moses purchased property at 4500 Desiard Street from

Northeast Realty, LLC, a Hakim company, for $998,929.  The property was financed

by Northeast Realty.  Moses wanted to build multiple ball fields on the property. 

Also on May 3, 2005, Moses purchased property at 5204 Desiard Street from

Northeast Realty, LLC for $480,000.  The transaction was again financed by

Northeast Realty.  The property was a trailer park and Moses wanted to improve

it and get new units and tenants in place.  (See affidavit of David Moses and

Exhibits 5 and 6).  

On May 12, 2005, Moses bought property located at Keystone Road and

Highway 165 from Quail Realty, Inc., another Hakim company.  The sales price was

$133,000 and the transaction was financed by Quail Realty.  Moses wanted to build

a structure to house a restaurant on the property which is located on the way to

While the deed is dated January 25, 2005, it was not filed until November8

4, 2005.  The notary on this and all of the other transfers to Moses in 2006 was
Myra Hale.  Please see her attached affidavit where she swears that each was
executed on the date set forth on the deed and further “that she would not
notarize any instrument and use any other date than the date set forth on said
instrument . . .”  (See also affidavits of Steve Pickering, Davis Moses and Joseph
Hakim).
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Sterlington.  Towards that end, Moses spoke with John T. Hopper, Jr. about putting

in a catfish restaurant.  (See affidavits of David Moses and John T. Hopper, Jr. and

Exhibit 7).  Contrary to Deshotels’ allegations, the “farm at LoneWa” and “the

building on St. Charles” were never transferred to Moses.  (See affidavit of Joseph

Hakim).

Both Moses and Joseph Hakim, participants in the transactions, attest that

the sales of these four properties to Moses by the various Hakim entities were not

shams.  The transfers were not done simply to have property for the Hakims to

repurchase after the Houston property was sold.  (See affidavits of David Moses

and Joseph Hakim).

After selling their Houston property, the Hakim brothers and Penny Realty

ultimately decided that the best course of action was to buy back the four pieces

of property that had been sold to Moses along with the piece that Moses had

purchased from American Horizons Bank.  Because Moses could not afford to pay

off the land, he had to concur. (See affidavits of David Moses, Joseph Hakim and

Steve Pickering).

On January 13, 2006, the five pieces of property were sold by Moses to Eddie,

Jack and Joseph Hakim and Penny Realty.  $8,469,246 was paid to Moses by the

title company in a check dated January 17, 2006.  With checks dated January 26,

2006, Moses repaid Northeast Realty ($1,478,929), I-20 Corridor Properties

($5,275,000), Quail Realty ($133,000) and Luv N Care ($1,582,317).  (See affidavits

of David Moses and Steven Pickering and Exhibits 8, 9 and 10).

Page -8-

Case 3:10-cr-00200-RGJ-KLH   Document 193   Filed 10/26/11   Page 8 of 21 PageID #:  2525



Steve Pickering, the Hakim’s in house CPA, and Elbert J. “Bubba” Via, their

external CPA and tax return preparer, were aware of the sale of the Houston

property and the use of the 1031 deferred exchange process.  Via was consulted

and talked them through the process.   Pickering advised that neither he nor Via9

had any concern about the purchase being made from an employee of a Hakim

entity, Control Services.  Moses was not a “related party” because he was not a

family member thus the Hakims were not barred from entering into such a

transaction with him.  Neither Pickering nor Via were aware of any IRS regulation

that prevented Eddie, Jack and Joseph Hakim and Penny Realty from purchasing

the property from Moses and obtaining the 1031 benefit.  It is irrelevant for

deferred exchange purposes that Hakim entities had financed the purchase of the

properties by Moses.  (See affidavits of Steve Pickering, Joseph Hakim, Elbert J.

“Bubba” Via and SA Armand).  Having consulted with his CPAs to conduct the

transaction, Eddie Hakim is legally allowed to rely on their expertise.  United States

v. Charroux, 3 F.3d 827, 831 (5th Cir. 1993) (citations omitted).   10

Via does not recall if he knew at the time that the property that was being9

purchased was owned by an employee.  Had he known, he would have advised
them that in his opinion it was appropriate.  (See affidavit of Elbert J. “Bubba” Via).

SA Armand disagrees with Gunn’s conclusion that  Eddie, Jack and Joseph10

Hakim and Penny Realty could not have entered into the transaction with David
Moses because Moses was an employee.  Gunn is correct that anyone who has been
an employee within two years is an agent, but the analysis does not end there. 
Income received by an agent for you is income which you receive, but Moses did
not receive income for Hakim.  Instead, he received it for himself.  Thus this is not
treated as constructive income to Eddie Hakim.  (See affidavit of SA Armand).
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On February 6, 2007, the old Kmart building (111 Constitution Drive) in West

Monroe was leased to Academy Sports.  On November 1, 2007, the interests of

Eddie, Jack and Joseph Hakim and Penny Realty were transferred to PEJJ, LLC.  This

transfer was made with the advice and approval of Via and Joe D. Guerriero, in

house counsel, to limit the liability of the individuals.  It was not done to avoid the

payment of taxes.  The transfer had no tax consequence.  26 U.S.C. § 721(a).  (See

affidavits of Steve Pickering, Joe Hakim, Joe D. Guerriero, Elbert J. “Bubba” Via and

SA Armand).  Again, Eddie Hakim is allowed to rely on the expertise of his CPAs

and attorney.  Charroux, 3 F.3d at 831.

Transfers to Children

Deshotels’ next allegation is that 

over the past 15 years the Hakims have donated small interests in
Penny Realty, Inc. to their children.  They used a low basis for the
property to transfer underneath the gift tax allowance of $10,000. 
Actually the value of the interests transferred each time was much
higher than the gift tax allowance.

Docket No. 123-2, p. 3.

IRS rules allow a taxpayer to gift an amount of money or property to anyone

they wish as a tax-free transaction.  The amount varies from year to year.  This

amount is referred to as the annual exclusion amount.  In 2005, it was $11,000.00. 

26 U.S.C. § 2503(b) and IRS Publication 950 published December 2009, p. 6.  In

addition to the annual exclusion amount, there is a lifetime amount that a taxpayer

can gift without tax consequences.  This is referred to as the unified credit.  In
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2005 the credit was $345,800 which is equivalent to gifting $1,000,000.  26 U.S.C.

§ 2505(a) and IRS Publication 950 published December 2009, p. 5.

Attached as Exhibit 3 is the ownership of Penny Realty from 2000 through

2008.  This indicates that Eddie Hakim owned no part of Penny Realty.  The owners

were the wives and children of Eddie, Jack and Joseph Hakim.  Eddie and Penny

Hakim have a separation of property agreement.  (See affidavits of Steve Pickering

and Joseph Hakim).

Beginning in 2004 or 2005 (depending on the family), the mothers began

transferring their interests to their children.  The gifts were valued by Pickering

and reviewed by Via.  An ownership interest in a small, closely held business is

usually valued less than the fair market value of the assets of the business due to

their limited marketability.  The total value gifted to each child was less than or

equal to the applicable federal gift exclusion amount for that year.  (See affidavits

of Steve Pickering, Elbert J. “Bubba” Via and SA Armand).  Although this gifting was

done not by Eddie Hakim but by his wife of her separate property, they are still

allowed to rely on the advice of the CPAs with whom they consulted.  Charroux, 3

F.3d at 831.

Eddie Hakim has not utilized any of his federally allowable unified credit. 

This means that Eddie Hakim has never gifted property to anyone in excess of the

applicable federal gift exclusion amount for any year.  Even had Eddie Hakim given

a gift in excess of the applicable federal gift exclusion amount for that year, he

would still have been able to give the gift without federal tax consequences as long
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as the cumulative total of the gifts above the exclusion was less than his unified

credit.  (See affidavits of Steve Pickering, Elbert J. “Bubba” Via and SA Armand).

Avoidance of Tax Lien

Deshotels’ next allegation relates to a tax lien that the IRS filed against him.

Another issue that he discussed with the IRS agent was that the IRS
filed a lien against Deshotels in 2006 on his salary with Hakim.  He
decided he was not going to work for this small amount since the lien
and child support obligations were taking all of his money so he quit. 
Eddie Hakim, Bubba Via, CPA, and Joe D. Guerriero, attorney, came up
with a way for Hakim to pay a company he had Deshotels create so he
could get his salary and avoid the IRS lien.  Hakim also provided him
with a new car and let him live in the Sherrouse house as further
compensation which would not be available to be seized.  An
analogous arrangement was done for another Hakim employee,
Johnette Jones, to avoid child support obligations in a Lincoln Parish
child support case.  Deshotels also told the IRS agent about Hakim’s
involvement with the Johnette Jones issues.

Docket No. 123-2, pp. 3-4.

Via and Guerriero both deny counseling Deshotels to create a company to

avoid paying taxes due the IRS.  According to Guerriero, Deshotels, a disbarred

attorney, created the company himself.  This is consistent with the records of the

Louisiana Secretary of State which show Deshotels to be the incorporator,

registered agent, member and management of Northeast Louisiana Camellia

Property Management, LLC.  Guerriero’s only involvement was to notarize

Deshotels’ signature.  (See affidavits of Elbert J. “Bubba” Via and Joe D. Guerriero

and Exhibit 14).

When Deshotels was a Hakim employee, he was a property manager.  As

such, he was provided with a vehicle and housing.  Property managers are given
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onsite housing so that they can handle issues that arise all hours of the day and

night.  Vehicles are provided for work-related tasks.  Once Deshotels formed his

own company and became an independent contractor, he was required to pay the

note on the car and$300 per month for housing.  So, instead of receiving a car and

housing once he became an independent contractor to thwart the IRS’ collection

efforts as Deshotels’ claims, he lost his free car and housing once he assumed that

status. (Affidavit of Joseph Hakim and Exhibits 15 and 16.  Exhibit 15 is from the

emails that Deshotels provided to the IRS).

Contrary to Deshotels’ assertions, Johnette Jones is not a similar case.  Child

support payments were withheld from Jones’ paycheck until the Lincoln Parish

District Attorney advised that the deductions should cease.  She was not paid

through a corporation as an independent contractor.  (See affidavit of Steve

Pickering).11

There Is No Brady Violation Based on Deshotels’ False Allegations

“[T]here is never a real ‘Brady violation’ unless the nondisclosure was so

serious that there is a reasonable probability that the suppressed evidence would

have produced a different verdict.”  Strickler v. Greene, 527 U.S. 263, 281, 119 S.Ct.

1936, 1948 (1999).  “A ‘reasonable probability’ exists where the suppression of

evidence undermines confidence in the outcome of the trial. . . . To prove a

The Government has the payroll documents to support these assertions,11

but as Ms. Jones is not a party to these proceedings, the Government is not
submitting these exhibits as attachments to this filing.
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reasonable probability of a different result, the likelihood of a different result must

be substantial, not just conceivable. . . .  A ‘reasonable probability’ is less than

‘more likely than not,’ but the difference is slight and matters only in the rarest

case. . . .”  United States v. Brown, 650 F.3d 581, 588 (5th Cir. 2011) (citations and

internal quotations marks omitted).  Undisclosed information is a violation of a

defendant’s right to due process only if the information was “material.”  Brady v.

Maryland, 373 U.S. 83, 87, 83 S.Ct. 1194, 1196-97 (1963).  

There is no possibility that the suppressed evidence would have produced

a different result because every allegation made by Deshotels is false.  False

allegations cannot be material and without materiality there can be no Brady

violation.  The Government’s failure to tender false allegations cannot be the basis

for a new trial.  Eddie Hakim would not have ingratiated himself with the

Government because of his own misconduct if he did not engage in misconduct. 

And while IRS-CI may have intended to confer a benefit on Hakim because of his

cooperation with the FBI, if there was no merit to Deshotels’ allegations then no

benefit was, in fact, conferred. 

The Statute of Limitations for a Civil Referral

The statute of limitations for a civil audit is generally three years.  26 U.S.C.

§ 6501(a).  The only relevant exceptions are intentionally false returns (26 U.S.C.

§ 6501(c)(1)), willful attempts to evade tax (26 U.S.C. § 6501(c)(2)) and substantial

omission of items (26 U.S.C. § 6501(e)).  
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Eddie and Penny Hakim timely filed their 2005 tax return on October 16,

2006.  (See affidavit of SA Armand).  The three year statute of limitations thus ran

on October 16, 2009, before SA Heusel interviewed Deshotels on December 1,

2009.  (See IRS file previously submitted for in camera review).  Deshotels did not

even timely present his allegations to the FBI as he spoke with SA Palmer Allen on

October 29, 2009.  (See Docket No. 142, Exhibit A).  Since Deshotels’ allegations are

false, there is no reason to find, based on his allegations, an intentionally false

return, a willful attempt to evade taxes or a substantial omission of income.  This

means that the three year statute of limitations for a civil referral had run prior to

IRS-CI ever interviewing Deshotels, prior even to Deshotels contacting the FBI.  IRS-

CI may have intended to confer a benefit on Eddie Hakim because of his

cooperation with the FBI, but they did not in fact do so.  Because the statute of

limitations had run, there was no benefit to confer.

Newly Discovered Evidence

During the course of the investigation the Government has undertaken in the

last few weeks, it has come to light that a portion of income that Eddie Hakim

received in 2005 was accidentally omitted from his tax return.  The replacement

property was purchased from Moses for $2,530,754 less than the property sold for

in Houston.  The difference was remitted by Land America to Eddie, Jack and

Joseph Hakim and Penny Realty in their proportionate shares.  With interest Eddie
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Hakim received $607,741.86 which was used to purchase two certificates of

deposit at Ouachita Independent Bank.   (See Exhibit 17).  12

Pickering was aware of the remittance from Land America; however, when

compiling information to be transmitted to Via for preparation of Eddie and Penny

Hakim’s 2005 tax return, Pickering inadvertently omitted it.  Pickering concedes

that it was entirely his mistake and not something he did at the urging of Eddie

Hakim or anyone else.  Having provided the relevant information to his accounting

professionals, Hakim was in good faith in relying on them to properly prepare his

tax return.  Charroux, 3 F.3d at 831.  When the mistake was recently explained to

Eddie Hakim, his immediate response was to say that he needed to pay whatever

he owed.  To that end, Via has been instructed to prepare the appropriate amended

returns.  (See affidavit of Steve Pickering and Elbert J. “Bubba” Via).

As it has as to Deshotels’ allegations, the statute of limitations has run as to

this error.  The possible relevant exceptions do not apply.  There is no fraud or

evasion as the omission was simply an error by Pickering, Hakim’s CPA who had

full knowledge of the relevant facts.  The substantial omission of income exception

requires an omission from gross income of an amount in excess of 25% of the

gross income in the return.  26 U.S.C. § 6501(e)(1)(A)(i).13

Pickering was the contact person on each.  (See Exhibit 17).12

For purposes of this statute, gross income is defined as “the total of the13

amounts received or accrued from the sale of goods or services (if such amounts
are required to be shown on the return) prior to diminution by the cost of such
sales or services . . .”  26 U.S.C. § 6501(e)(1)(B)(i).
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SA Armand conservatively calculated gross income for purposes of 26 U.S.C.

§ 6501(e)(1)(A) to be $3,062,683.33.   Twenty-five percent of this figure is14

$765,670.83.  The amount omitted on Eddie and Penny Hakim’s return is

$614,879.55.  Thus, the statute of limitations remains three years.  (See affidavit

of SA Armand and Exhibits 13 and 18).

This newly discovered evidence is not a Brady violation because it was not

part of Deshotels’ allegations, was not otherwise known to the Government and

was not reasonably discoverable by the Government.  Thus, the appropriate

standard is that of a new trial based on newly discovered evidence.  Such motions

“are disfavored and reviewed with great caution.”  United States v. Wall, 389 F.3d

457, 467 (5th Cir. 2004) (citation and internal quotations marks omitted).  

To obtain a new trial based on newly discovered evidence, a defendant must

show that:

(1) the evidence is newly discovered and was unknown to the
defendant at the time of trial; 

(2) the failure to detect the evidence was not due to a lack of
diligence by the defendant; 

(3) the evidence is not merely cumulative or impeaching; 

(4) the evidence is material; and 

(5) the evidence if introduced at a new trial would probably
produce an acquittal. . . .

This includes income attributable to Penny Hakim as the couple files a joint14

return even though they have a separate property agreement.  
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If the defendant fails to demonstrate any one of these factors, the
motion for new trial should be denied. . . .

Wall, 389 F.3d at 467 (citations omitted).  

“Evidence which merely discredits or impeaches a witness’ testimony does

not justify a new trial.”  Wall, 389 F.3d at 470, citing United States v. Pena, 949 F.2d

751, 758 (5th Cir. 1991).  As this newly discovered evidence is simply impeaching,

it does not merit a new trial.  This newly discovered evidence cannot be said to

show bias on Hakim’s part as the omission was an innocent mistake by Hakim’s

CPA.  It also cannot be said  to show that Hakim received any favorable treatment

as the statute of limitations has run for a civil audit.

Even if the Court were to treat this newly discovered evidence as a

Brady violation, defendants would not prevail.  When a defendant seeks a new trial

based on a Brady/Giglio violation, he must show 

(1) the prosecution did not disclose evidence; 

(2) the evidence was favorable to the defense; and 

(3) the evidence was material. . . .  

Evidence is material if there is a reasonable probability that the
outcome of the trial would have been different had such evidence
been revealed to the defense. . . .  The question is not whether the
defendant would more likely than not have received a different verdict
with the evidence, but whether in its absence he received a fair trial,
understood as a trial resulting in a verdict worthy of confidence. . . . 

Moreover, the harmless error rule applies to Brady violations. . . .  
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United States v. Valencia, 600 F.3d 389, 418 (5th Cir. 2010) (citations, footnote and

internal quotation marks omitted).  

This is not material evidence, that is, there is not a reasonable probability of

a different outcome had the evidence been turned over to defendants.  Hakim did

not receive a benefit from the IRS.  The statute of limitations for a civil audit had

run even before Deshotels made his allegation.  It cannot be said that Eddie

Hakim’s actions in this case were taken to ingratiate himself with the Government

when the failure to report the income was simply an error by his CPA of which

Eddie Hakim was only recently made aware.  At best defendants could have

attempted to impeach Hakim with the omission, but it would have limited

effectiveness given Eddie Hakim’s reliance on tax professionals to prepare his

return.  In this situation, with Hakim unaware of the omitted income, with his CPA

acknowledging his responsibility for the omitted income and given that the statute

of limitations for civil referral has run, this evidence would be merely impeaching

or discrediting, if that.  As such, it does not merit a new trial.

The Government is not arguing that the Court was wrong in its previous

ruling or that defendants or defense counsel knowingly presented erroneous

information to the Court, but the fact is that erroneous information was presented

to the Court and the Court relied on that erroneous information in its ruling.  This

should be corrected.  The Court will have to address the issue at the very least in

a motion in limine before the trial.  Once the information provided by Deshotels

is proven to be erroneous in such a proceeding, then the defense would be barred
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from asking any questions based on the evidence meaning that the exact same

evidence will be presented during a second trial.   There would then therefore be

no reason for a new trial.  Thus, it seems only logical to address the issue now.

The Court was concerned that Eddie Hakim had presented himself to the

jury as a concerned citizen who came forward for altruistic reasons.  Deshotels’

allegations undercut that persona, but Deshotels’ allegations are false.  We are left

only with a mistake on a tax return made by Hakim’s CPA about which Hakim only

recently learned.  This does not undercut Hakim’s testimony and does not rise to

the level of newly discovered evidence which would merit a new trial.  The Court

should reverse its order granting one.

Respectfully submitted this 26th day of October, 2011.

STEPHANIE A. FINLEY
United States Attorney

s/Mignonne Griffing
By:

C. MIGNONNE GRIFFING, #19601
Assistant United States Attorney
300 Fannin Street, Suite 3201
Shreveport, LA  71101

 318/676-3600
Mignonne.Griffing@usdoj.gov
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CERTIFICATE OF SERVICE

I hereby certify that on the 26th day of October, 2011, a copy of the

foregoing was filed electronically with the Clerk of Court using the CM/ECF system. 

Notice of this filing will be sent to counsel of record by operation of the Court’s

electronic filing system. 

/s Mignonne Griffing                        
C. MIGNONNE GRIFFING, #19601
Assistant United States Attorney
300 Fannin St, Ste 3201
Shreveport, LA  71101
318/676-3630
Mignonne.Griffing@usdoj.gov
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