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OPPOSITION TO SUPPLEMENTAL
ANSWER TO PARAGRAPH 4

In opposition to the answer to paragraph 4, DONALD L. ESSMEIER, DALTON E. CRUSE

and JAMES SCHMIDT show and aver as follows:

Defendants now take the position, unsupported by fact or fiction, that some way they have
perfected a suspensive appeal. The record does not show that they filed for a suspensive
appeal, posted a suspensive appeal bond or anything in connection with a suspensive
appeal. In fact, the record shows that after the matter was remanded to the District Court
for the perfection of an appeal of some nature, that they did nothing. The Clerk of Court,
trying to act in accordance with the remand to District Court, filed a Notice of Appeal
which did not indicate what type of appeal it was because there was nothing in the record
by which the Clerk’s office could determine the type of appeal. The Court of Appeal
specifically stated that it did not dismiss the appeal because it could be maintained,

without a suspensive appeal bond, as a devolutive appeal.

It is interesting to note that originally defendants admitted that “the Court of Appeal
allowed the appeal to continue as a devolutive appeal.”
Again, defendants cite no statutory nor jurisdictional support for their position and said
affirmative defense should be summarily overruled and/or denied.
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