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UNITED STATES BANKRUPTCY COURT 

WESTERN DISTRICT OF LOUISIANA 

MONROE DIVISION 

 

 

IN RE: 

 

DREW PROPERTIES OF RUSTON, LLC 

 

DEBTOR 

* CASE NO. 12-32150 

*  

* CHAPTER 11 

*  

* JUDGE STEPHEN CALLAWAY 

*  

*  

 

LIMITED OBJECTION TO MOTION TO SELL PROPERTY OF THE DEBTOR AND 

TO AUTHORIZE SURCHARGE UNDER 506(C)  

NOW INTO COURT, through undersigned counsel, comes LSREF2 Baron, LLC 

(“Baron”) who files this Limited Objection to Motion to Sell Property of the Debtor and to 

Authorize Surcharge Under 506(c) and in support thereof does state as follows: 

1. On November 28, 2012 (the “Petition Date”), Drew Properties of Ruston, LLC 

(the “Debtor”) filed a voluntary petition for relief under chapter 11 of title 11 of the United 

States Code (as amended, the “Bankruptcy Code”).  

2. On May 3, 2013 (the “Confirmation Date”), this Court entered an Order (the 

“Confirmation Order”)(Rec. Doc. 79) confirming Drew Properties of Ruston, LLC’s 

Immaterially Modified Plan of Reorganization (the “Plan”)(Rec. Doc. 74).   

3. Article IV(B) of the Plan provides as follows: 

The claim of LSREF2 Baron, LLC is secured in the approximate 
amount of $1,324,357.64.  This claim shall bear interest at 5% per 
annum.  The Debtor shall have six months from confirmation of 
this plan to either obtain take out financing (“Take Out Option”) to 
pay this creditor in full, or sell this property with Bankruptcy Court 
approved bid procedures (“Liquidation Option”).  Compliance by 
the Debtor with the foregoing sentence shall either mean the 
Debtor will have closed on the refinancing for the purposes of the 
Take Out Option, or have a pending motion before the bankruptcy 
court for approval of bidding procedures and/or a motion to sell 
property or in aid of consummation of the plan the effect of which 
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will be to sell all of the Debtor’s assets for purposes of the 
Liquidation Option.  Adequate Protection payments as ordered by 
the Court shall continue until the debt to this creditor is paid 
pursuant to this Plan. 

4. Under the terms of the Plan, the Debtor had 6 months from the date of 

confirmation to either refinance its loan with Baron or sell the property.  The Order confirmed 

the Plan on May 3, 2013, meaning that the Debtor had until November 4, 2013 to either close on 

refinancing or file a motion to sell the property.  Neither option occurred as of November 4.  

5. On December 3, 2013 Baron filed a motion seeking an order from this Court 

compelling the Debtor comply with its confirmed Plan.  The Debtor filed such a motion on 

December 16, 2013 and filed a Motion to Surcharge its attorney’s fees from the proceeds of any 

sale.   

6. Baron does not consent to the surcharge and requests that the Court deny any 

surcharge on the sale of the Debtor’s property.   

LAW AND ARGUMENT  

7. The longstanding rule is that administrative costs of a bankruptcy case may not be 

charged against the collateral of a secured creditor.  Adair v. Bank of Am. Nat’l Trust & Savs. 

Ass’n, 303 U.S. 350, 361 (1938); In re Skuna River Lumber, LLC , 564 F.3d 353, 356 (5th Cir. 

2009).  Section 506(c) of the Bankruptcy Code provides an exception to this general rule: 

The trustee may recover from property securing an allowed 
secured claim the reasonable, necessary costs and expenses of 
preserving or disposing of such property to the extent of any 
benefit to the holder of such claim, including the payment of all ad 
valorem property taxes with respect to the property.  

11 U.S.C. § 506(c) 
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8. As an exception to the general rule, however, it must be construed narrowly.  In re 

Ralph Owens Trucking Co., No. 03-40428, 2010 WL 395641, at *4 (Bankr. N.D. Tex. Jan. 27, 

2010).   

9. To charge a secured creditor with an administrative expense under section 506(c) 

absent a secured creditor’s consent, the debtor must establish that the fees and expenses were: (1) 

necessary, (2) reasonable, and (3) incurred primarily for the secured creditor’s benefit that 

resulted in a quantifiable direct benefit to the secured creditor.  In re Delta Towers, Ltd., 924 

F.2d 74, 76 (5th Cir. 1991).  The Fifth Circuit has likewise observed that the debtor seeking a 

section 506(c) surcharge bears the burden of establishing each of these elements.  Id.  

10. The Fifth Circuit has further explained that courts may not surcharge indirect or 

speculative benefits; and surcharges may not include expenses that benefit the debtor or other 

creditors.  In re Grimland, Inc., 243 F.3d 228, 232-33 (5th Cir. 2001).  Stated differently, section 

506(c) does not convert an ordinary administrative expense under sections 330 and 331 into a 

preservation cost by applying a broad definition of “benefits.”  In re K&L Lakeland, Inc., 128 

F.3d 203, 209 (4th Cir. 1997); In re Adam Aircraft Industries, Inc., No. 12-1573, 2013 WL 

773044, at *10 (D. Colo. Feb. 28, 2013). 

11. Moreover, the confirmation of the Debtor’s plan revested all of the property of the 

estate with the Debtor.  11 U.S.C. § 1141(b).  The Fifth Circuit has confirmed that after a 

debtor’s plan has been confirmed, the debtor’s estate ceases to exist other than for matters 

pertaining to the implementation or execution of the plan.  Bank of La. v. Craig’s Stores of Tex., 

Inc. (In re Craig’s Stores of Tex., Inc.), 266 F.3d 388, 390 (5th Cir. 2001).  

A. This Court Lacks Jurisdiction to Surcharge the Debtor’s Property  

12. As explained above, once the Debtor’s Plan was confirmed, all property of the 

estate vested in the Debtor.  11 U.S.C. § 1141(b).  The Fifth Circuit has determined that as of 
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plan confirmation, the estate ceases to exist.  Craig’s Stores, 266 F.3d at 390.  The Fifth Circuit 

has further explained that the bankruptcy code only gives the trustee the power to surcharge 

“property of the estate.” Skuna River Lumber, 564 F.3d at 355.  However, once property has 

been transferred out of the estate, it is no longer susceptible to surcharge pursuant to section 

506(c).  Id.  Thus, the Fifth Circuit held that a bankruptcy court was without jurisdiction to 

surcharge property after it had been sold and conveyed from and out of the bankruptcy estate.  

Id. at 356. The Fifth Circuit held that “if the Bankruptcy Court wished to retain jurisdiction over 

the property, it should have withheld approval of the sale pending  . . . payment of  . . . fees (or 

perhaps provided that any property acquired by credit bid would be conveyed subject to a lien 

securing applicable . .  . fees.).  Id. 

13. Here, the Debtor’s confirmed Plan transferred the property to be sold out of the 

estate and vested it with the Debtor.  Therefore the property is no longer property of the estate.  

While this Court has jurisdiction to enforce the Order and compel the Debtor to sell the property 

that is now not property of the estate, the  Court does not have jurisdiction to surcharge the non-

estate property under section 506(c).  Further, had the Debtor wished to retain the ability to 

surcharge theproperty, it should have provided as such in its Plan.  However, it failed to do so.  

Given the Debtor’s failure to preserve its right to surcharge under the terms of the Plan the 

property was transferred out of the estate and is not subject to any surcharge.   

B. The Debtor Bears the Burden of Proving that the Surcharge is Reasonable and 

Necessary  

14. As already explained, the Debtor bears the burden of showing that any surcharge 

is both reasonable and necessary.  Delta Towers, 924 F.2d at 76.  The Debtor has not shown that 

its expenses are either reasonable or necessary, given that they have not occurred yet. The Debtor 

has only provided an estimate of the fees it seeks to recover.  Regardless, the fees that it suggests 
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(between $17,500 and $20,000) seem exorbitant for the simple filing of a motion and conducting 

a sale.  Debtor’s counsel has charged the Debtor $250 per hour (See Doc. 61), which means that 

Debtor’s counsel estimates that it will spend 80 hours of time in order to sell this property.  Such 

an estimate is unreasonable and unnecessary.   

C. The Sale of the Property Does not only Benefit the Secured Creditor  

15. As explained above, expenses and fees may be surcharged only to the extent that 

they are incurred primarily for the benefit of the secured creditor.  Courts may not surcharge 

indirect or speculative benefits; and surcharges may not include expenses that benefit the debtor 

or other creditors.  Grimland, 243 F.3d at 232-33.  Stated differently, section 506(c) does not 

convert an ordinary administrative expense under sections 330 and 331 into a preservation cost 

by applying a broad definition of “benefits.”   

16. Here, the Debtor is selling the property for its own benefit in order to effectuate 

its own confirmed Plan.  It is to the Debtor’s benefit to comply with its Plan.  The sale of the 

property is a judicial sale and is required by the Plan.  It is not for the benefit of Baron, but is for 

the benefit of the Debtor.  This is the bargain that the Debtor made, and it cannot escape now that 

it is having second thoughts.   

WHEREFORE, Baron prays that this Court deny the request to surcharge the sale with 

the Debtor’s attorneys’ fees and for all other relief to which it is entitled in law and equity.   

Respectfully submitted, this 6th day of January, 2014.   

/s/ Mark A. Mintz____________________ 
MARK A. MINTZ (La. Bar 31878) 
Jones Walker LLP 
201 St. Charles Ave., 49th Floor 
New Orleans, Louisiana 70170-5100 
Telephone: 504-582-8368/Fax: 504-589-8368 
Email:  mmintz@joneswalker.com 
 
And 

12-32150 - #93  File 01/06/14  Enter 01/06/14 17:30:59  Main Document   Pg 5 of 7



 

{N2749395.1} 6 

 
JEFFREY R. BARBER (MS Bar No. 1982) 
Admitted Pro Hac Vice 

Jones Walker LLP 
190 East Capitol Street, Suite 800 
Jackson, Mississippi 39201 
Telephone: 601-949-4765/Fax: 601-676-4804 
Email:  jbarber@joneswalker.com 
 

Counsel for  LSREF2 Baron, LLC  
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CERTIFICATE OF SERVICE 
 

This is to certify that a copy of the foregoing Motion to Compel Debtor to Comply with 

Chapter 11 Plan was served on January 6, 2014, by electronic filing through the Court’s 

electronic filing system on all parties in interest, and also served via U.S. Mail as follows:  

Bradley L. Drell 
Gold, Weems, Bruser, Sues & Rundell 
P.O. Box 6118 
Alexandria, LA 71307-6118 
 
Drew Properties of Ruston, LLC 
P.O. Box 4826 
Monroe, LA 71211 
 
Office of the U.S. Trustee 
300 Fannin Street, Suite 3196 
Shreveport, LA 71101 
 

              /s/ Mark A. Mintz                    

MARK A. MINTZ  
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