
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

SHREVEPORT DIVISION

UNITED STATES OF AMERICA CRIMINAL NO. 13-CR-00037

VERSUS DISTRICT JUDGE STAGG

CURTIS ROLLER MAGISTRATE JUDGE HORNSBY

MEMORANDUM IN SUPPORT OF
UNOPPOSED MOTION TO WITHDRAW GUILTY PLEA

MAY IT PLEASE THE COURT:

I. Plea Negotiations

The Government and defense counsel engaged in extensive plea negotiations in this

matter in an effort to reach an agreement that would be acceptable to all parties.  Because of

the nature of the United States Sentencing Guidelines, there were lengthy discussions about

how the amount of loss would be calculated.  The defendant, Curtis Roller, and his counsel

spent countless hours reviewing invoices to determine the exact amount of profit Mr. Roller

received from the various allegations set forth in the indictment.  It was determined that Mr.

Roller received $18,929.90 from sales associated with Counts 3, 4, and 5 of the Indictment,

and therefore fell with the range of the $10,000 to $30,000 amount of loss enhancement

contemplated by U.S.S.G. § 2B1.1(b)(1)(C).  It was understood that the “amount of loss”

would be calculated as the amount of profit derived by Mr. Roller, and the Agreed Upon

Factual Basis  set forth the profits derived by Mr. Roller for each count, and specifically
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stated that he “obtained a pecuniary gain of less than $30,000.00.”  (Rec. Doc. 44-3).

While Mr. Roller understood that the Court could depart upwards or downwards from 

the guideline calculations, it was never contemplated by Mr. Roller or his defense counsel

that the amount of loss would be calculated as the entire amount of the grant applications. 

Had the amount of loss been calculated at less than $30,000, Mr. Roller would have a

recommended guideline sentence that permits probation.  Instead, the Presentence Report

calculates the amount of loss as $939,856, which computes to a recommended guideline

sentence of 33 to 41 months.  If Mr. Roller had known or understood that the amount of loss

could be calculated as the amount of the grants, and that he would face a recommended

guideline sentence requiring imprisonment, he would not have agreed to the terms of the plea

agreement.

II. Standard for Withdrawal

Rule 11(d) of the Federal Rules of Criminal Procedure provides that a defendant may

withdraw a guilty plea prior to sentencing if “the defendant can show a fair and just reason

for requesting the withdrawal.”  Fed. R. Crim. P. 11(d)(2)(B).  The defendant bears the

burden of establishing a fair and just reason for withdrawal.  U.S. v. Brewster, 137 F.3d 853,

857-58 (5th Cir. 1998).  When ruling on the motion, the district court should consider

whether: (1) the defendant asserted his innocence; (3) withdrawal would prejudice the

government; (3) the defendant delayed in filing the withdrawal motion; (4) withdrawal would
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inconvenience the court; (5) adequate assistance of counsel was available; (6) the plea was

knowing and voluntary; and (7) withdrawal would waste judicial resources.  U.S. v. Carr,

740 F.2d 339, 343-44 (5th Cir. 1984).  The Carr factors are considered for the totality of the

circumstances, and the Court need not make a finding as to each individual factor.  U.S. v.

Powell, 354 F.3d 362. 370-71 (5th Cir. 2003).

III. Good Faith Misunderstanding

As AUSA Earl Campbell has recognized and expressed to defense counsel, there was

a good faith misunderstanding regarding the terms of the plea agreement pertaining to

amount of loss.  As a result of such misunderstanding, AUSA Campbell further expressed

to defense counsel that he does not want Mr. Roller to feel compelled to proceed to the

sentencing hearing and that the Government does not oppose a motion to withdraw the guilty

plea:

Earlier today, I contacted you by telephone to inform you that based on my
assessment of the circumstances surrounding the negotiations, there was an
apparent good faith misunderstanding regarding the terms of the plea
agreement pertaining to loss...  Furthermore, I expressed that under such
circumstances, I did not want your client to feel compelled to proceed to the
sentencing hearing if he was induced to enter the plea agreement based on the
misunderstanding regarding loss.  As such, if you client was induced to enter
the plea agreement based on the good faith misunderstanding regarding
loss, the government will not oppose a motion from the defense to
withdraw the guilty plea based on that ground.

(Exhibit A) (emphasis added).

As a result of the good faith misunderstanding, Mr. Roller’s plea was not knowing and
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voluntary because he was not advised, and therefore did not understand, that the amount of

loss could be calculated at an amount of more than $30,000.  Further, as evidenced by AUSA

Campbell’s letter, withdrawal would not prejudice the Government, nor would withdrawal

inconvenience the Court or waste judicial resources.  Additionally, Mr. Roller has not

delayed in filing his motion to withdraw.   Accordingly, considering the totality of the1

circumstances, Mr. Roller submits that he has shown a fair and just reason for requesting

withdrawal of his guilty plea.

WHEREFORE, for the reasons set forth herein, the defendant, CURTIS ROLLER,

respectfully requests that this Court grant this motion and allow him to withdraw his guilty

plea.

Respectfully submitted,

BARHAM WARNER STROUD, L.L.C.    

BY:    /s/ Nichole M. Buckle                                        
A. M. STROUD, III, Bar No. 12548
NICHOLE M. BUCKLE, Bar No. 32113

920 Pierremont Road, Suite 412
Shreveport, Louisiana 71106     
(318) 865-0081
(318) 868-2009 (Facsimile)

ATTORNEYS FOR DEFENDANT, CURTIS ROLLER

AUSA Campbell and defense counsel have engaged in further negotiations in attempt to1

reach an agreement that would alleviate the need for this motion, but an agreement could not be
reached as to the amount of loss calculation.  This motion is being filed immediately upon the
cessation of such negotiations.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the above and foregoing Unopposed Motion To

Continue Sentencing was filed electronically with the Clerk of Court using the CM/ECF

system.  Notice of this filing has been sent to Assistant U.S. Attorney Earl Campbell by

operation of the court’s electronic filing system. 

Signed in Shreveport, Louisiana, on this 7th day of January, 2015.

             /s/ Nichole M. Buckle              
OF COUNSEL
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