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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF LOUISIANA 

 

JOSEPH HENDERSON, SR.  * CIVIL ACTION NO.: 3:15CV02907 

      *   

VERSUS     * JUDGE ROBERT G. JAMES 

      *   

OFFICE DEPOT, INC.   *  MAGISTRATE KAREN L. HAYES 

 

ANSWER AND AFFIRMATIVE DEFENSES TO 

PLAINTIFF’S FIRST AMENDED COMPLAINT 

 

NOW INTO COURT, through the undersigned counsel, comes Defendant Office Depot, 

Inc. (referred to as “Office Depot”  or “Defendant”) and hereby files its answer and asserts its 

affirmative defenses to the First Amended Complaint (“Complaint”), filed at Docket Entry 24, 

brought by Plaintiff Joseph Henderson, Sr. (referred to as “Plaintiff” or “Henderson”).   

Except as specifically admitted herein, each and every allegation in the Complaint is 

expressly denied.1 

FIRST DEFENSE 

Plaintiff’s Complaint, in whole or in part, fails to state a claim against Defendant upon 

which relief can be granted. 

SECOND DEFENSE 

 NOW FURTHER answering individually the numbered paragraphs of Plaintiff’s 

Complaint, Defendant respectfully represents as follows:2 

  

                                                
1  In accordance with the Court’s Report and Recommendation on Defendant’s Motion to 

Dismiss dated September 19, 2016 (Docket Entry 34) and the Judgment Adopting the Report and 

Recommendation dated November 10, 2016 (Docket Entry 37), the Court dismissed Count II of 

the Complaint.  No responsive pleading is therefore necessary as to such count or its underlying 

allegations, as is further stated herein. 

 
2  Office Depot incorporates the headings and numbered paragraphs set forth in the 

Complaint below for the Court’s convenience. 
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JURISDICTION AND VENUE 

   

1. Defendant admits that this Court has subject matter jurisdiction over Count I for 

alleged violations of 42 U.S.C. §1981.  Count II of the Complaint was dismissed and no response 

is required to such allegations.  To the extent any further response is required, Defendant denies 

all other allegations in Paragraph 1 of the Complaint.   

2. Defendant admits that venue us proper in this Court.  However, Defendant denies 

that the Complaint alleges any violations of “state laws” and, accordingly, denies all other 

allegations in Paragraph 2 of the Complaint. 

PARTIES 

 

3. Defendant lacks sufficient information to admit or deny the allegations 

concerning Plaintiff’s age or domicile and, accordingly, all allegations in Paragraph 3 of the 

Complaint are denied.   

4. Defendant admits the allegations in Paragraph 4 of the Complaint. 

FACTUAL BACKGROUND 

 

5. Defendant lacks sufficient information to admit or deny the allegations 

concerning Plaintiff’s race or business activities and, accordingly, all allegations in Paragraph 5 

of the Complaint are denied.   

6. Defendant admits that Plaintiff alleges that “[o]n or about January 24, 2015,” 

Plaintiff entered Defendant’s retail store location in Ruston, Louisiana.  Defendant admits that it 

operates a retail store located in Lincoln Parish.  Defendant denies all other allegations in 

Paragraph 6 of the Complaint. 

7. Defendant denies all allegations in Paragraph 7 of the Complaint. 

8. Defendant denies all allegations in Paragraph 8 of the Complaint. 
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9. Defendant denies all allegations in Paragraph 9 of the Complaint. 

10. Defendant lacks sufficient information to admit or deny whether Plaintiff is an 

“accountant specializing in tax consulting” and, accordingly, such allegations in Paragraph 10 of 

the Complaint are denied.  Defendant further denies all other allegations in Paragraph 10 of the 

Complaint. 

11. Defendant denies all allegations in Paragraph 11 of the Complaint. 

12. Defendant denies all allegations in Paragraph 12 of the Complaint. 

13. Defendant denies all allegations in Paragraph 13 of the Complaint. 

14. Defendant denies all allegations in Paragraph 14 of the Complaint. 

15. Defendant denies all allegations in Paragraph 15 of the Complaint. 

16. Defendant denies all allegations in Paragraph 16 of the Complaint. 

17. Defendant denies all allegations in Paragraph 17 of the Complaint. 

18. Defendant denies all allegations in Paragraph 18 of the Complaint. 

19. Defendant denies all allegations in Paragraph 19 of the Complaint. 

20. Defendant denies all allegations in Paragraph 20 of the Complaint. 

21. Count II of the Complaint was dismissed and no response is required to the 

allegations in Paragraph 21 of the Complaint.  To the extent any response is required, Defendant 

denies all allegations in Paragraph 21 of the Complaint. 

22. Count II of the Complaint was dismissed and no response is required to the 

allegations in Paragraph 22 of the Complaint.  To the extent any response is required, Defendant 

denies all allegations in Paragraph 22 of the Complaint. 

23. Defendant denies all allegations in Paragraph 23 of the Complaint. 

24. Defendant denies all allegations in Paragraph 24 of the Complaint. 
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25. Paragraph 25 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

25 of the Complaint. 

26. Paragraph 26 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

26 of the Complaint. 

27. Paragraph 27 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

27 of the Complaint. 

28. Paragraph 28 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

28 of the Complaint. 

29. Paragraph 29 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

29 of the Complaint. 

Count I: Racial Discrimination under 42 U.S.C. § 1981 

 

30. Defendant lacks sufficient information to admit or deny the allegations 

concerning Plaintiff’s race and, accordingly, all allegations in Paragraph 30 of the Complaint are 

denied. 

31. Paragraph 31 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

31 of the Complaint. 
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32. Defendant admits that Plaintiff alleges that “[o]n or about January 24, 2015,” 

Plaintiff was “present at Defendant’s establishment.”  However, the remainder of Paragraph 32 

of the Complaint consists of legal conclusions to which no response is required.  To the extent 

any response is required, Defendant denies all allegations in Paragraph 32 of the Complaint. 

33. Paragraph 33 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

33 of the Complaint. 

34. Paragraph 34 of the Complaint consists of legal conclusions to which no response 

is required.  To the extent any response is required, Defendant denies all allegations in Paragraph 

34 of the Complaint. 

Count II: Failure to Prevent Wrongful and Illegal Acts under 42 U.S.C. §§ 1985 and 1986 

 

Count II was dismissed by the Court and no response is required.  To the extent any 

response is required, Defendant denies all allegations in Paragraphs 35-41 of the Complaint. 

JURY DEMAND 

 

42. Defendant admits that “Plaintiff demands trial by jury on all issues so triable”; 

however, such request constitutes a legal conclusion to which no response is required.  To the 

extent any such request is considered adverse to Defendant, it is denied.  

NOW FURTHER ANSWERING, and in the alternative, and as separate and complete 

defenses and/or affirmative defenses to the allegations in the Complaint: 

THIRD DEFENSE 

Plaintiff’s claims fail because Plaintiff was not prevented from entering into a contract. 
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FOURTH DEFENSE 

Plaintiff’s claims fail because Plaintiff had no actual contract interest upon which to base 

his claims. 

FIFTH DEFENSE 

Plaintiff’s claims fail because Plaintiff voluntarily left Defendant’s retail location without 

attempting to contract or creating any actual contract interest and alleges that he chose to never 

return. 

SIXTH DEFENSE 

Plaintiff’s claims fail because Defendant lacked the requisite intent to discriminate 

against Plaintiff. 

SEVENTH DEFENSE 

Plaintiff’s claims and/or allegations may be barred, in whole or in part, by the applicable 

statute of limitations. 

EIGHTH DEFENSE 

Defendant affirmatively avers that the operating policies of Defendant are reasonable, 

legitimate and non-discriminatory. They are applicable to all patrons regardless of race. 

NINTH DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because Defendant acted in good faith 

and lawfully with respect to Plaintiff, and any actions taken by Defendant were taken for 

legitimate, non-discriminatory reasons that would have been taken in the absence of any 

protected status of Plaintiff. 
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TENTH DEFENSE 

Plaintiff’s claims are barred, in whole or in part, because, to the extent any person 

employed by Office Depot engaged in conduct contrary to the law (an allegation that Defendant 

expressly denies), such conduct was outside the scope of that person’s authority, was in direct 

contravention of Office Depot’s express policies and/or occurred without Office Depot’s consent 

or ratification. 

ELEVENTH DEFENSE 

Any injury or damage sustained by Plaintiff as a result of the matters alleged in the 

Complaint were caused and occasioned by events over which Defendant had no control or right 

of control, thereby relieving Defendant from any liability or responsibility herein. 

TWELFTH DEFENSE 

Defendant alleges that any injury and damage sustained by Plaintiff was due to and 

caused by the conduct of Plaintiff and for that reason Defendant is not liable to Plaintiff in any 

sum whatsoever. 

THIRTEENTH DEFENSE 

Plaintiff’s claims against Defendant are barred or must be reduced because even if 

Defendant was negligent, grossly negligent, reckless and willful as alleged, which is specifically 

denied, there were separate and intervening acts or failures to act on the part of persons or 

entities other than Defendant, which were the sole and proximate cause of Plaintiff’s damages, 

and such separate and intervening acts or failures to act on the part of persons or entities other 

than Defendant serve as a complete bar to any recovery against Defendant. 

FOURTEENTH DEFENSE 

Plaintiff is not entitled to punitive damages on his remaining claim. 
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FIFTEENTH DEFENSE 

Plaintiff is not entitled to an award of attorneys’ fees on his remaining claim. 

SIXTEENTH DEFENSE 

Plaintiff is not entitled to injunctive and/or equitable relief on his remaining claim. 

SEVENTEENTH DEFENSE 

Plaintiff is not entitled to relief, in whole or in part, to the extent Plaintiff’s claims or 

damages are barred, either in whole or in part, by the doctrines of waiver, payment, laches, 

release, accord and satisfaction, mitigation, unclean hands, offset, set off and/or estoppel. 

EIGHTEENTH DEFENSE 

Plaintiff is not entitled to relief, in whole or in part, under the doctrines of estoppel, 

waiver, laches and/or unclean hands. 

NINETEENTH DEFENSE 

Upon information and belief, Plaintiff’s claims are barred, in whole or in part, by 

Plaintiff’s failure to take reasonable steps to mitigate his claims of damages, the existence of 

such damages being hereby denied, including but not limited to addressing the issue with 

Defendant’s management. 

TWENTIETH DEFENSE 

Defendant asserts any defense supported by the facts and circumstances evidenced by the 

pleadings, or discovery or trial.  

RESERVATION OF RIGHTS AND NON-WAIVER 

Defendant reserves the right to assert any and all other defenses to Plaintiff’s Complaint, 

both factual and legal, as may be justified by information subsequently obtained. Defendant 

reserves the right to amend these Affirmative Defenses and to add, delete or modify defenses 
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based upon legal theories that might or will be divulged through clarification of pleadings, 

discovery or further legal analysis. 

WHEREFORE, Defendant prays that this Answer be deemed good and sufficient, and 

after all legal delays and due proceedings, there be judgment in favor of Defendant Office Depot, 

Inc., with costs, fees, and expenses to be borne by Plaintiff and/or parties opposing Defendant’s 

position, and for full general and equitable relief and all orders and decrees reasonable in the 

premises, and any further relief as the Court deems just and proper. 

Respectfully submitted, 

 

/s/Miles C. Thomas     

Miles C. Thomas, BAR # 31342, T.A. 

  mthomas@lawla.com 

LUGENBUHL, WHEATON, PECK, RANKIN & 

HUBBARD       

      2775 Pan-American Life Center 

      601 Poydras Street 

      New Orleans, Louisiana  70130 

      Telephone: (504) 568-1990 

      Facsimile: (504) 310-9195  

Attorney for Office Depot, Inc. 
 

Tamula R. Yelling, Esq. (AL Bar No. ASB-9447-

E61T; admitted pro hac vice) 

  tyelling@constangy.com   

CONSTANGY, BROOKS, SMITH & PROPHETE, LLP 

2 Chase Corporate Drive, Suite 120 

Birmingham, Alabama 35244 

Telephone: (205) 252-9321 

Facsimile: (205) 323-7674 

 Attorney for Office Depot, Inc. 
 

 

CERTIFICATE OF SERVICE 

 
 I hereby certify that on this 25th day of November, 2016, I electronically filed the foregoing 

with the Clerk of Court by using the CM/ECF system, which will send a notice of electronic filing 

to all attorneys of record.  

 

      /s/ Miles C. Thomas   
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