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 Pursuant to 28 U.S.C. § 636(b)(1) and Federal Rule of Civil Procedure 72, Defendant 

Office Depot, Inc. (“Defendant” or “Office Depot”) respectfully submits these timely Objections 

to the Report and Recommendation of United States Magistrate Judge Karen L. Hayes, entered at 

Docket Entry (“DE-”) 34 (the “Recommendation”).   

On September 19, 2016, the Honorable Magistrate Judge Hayes issued the 

Recommendation as to Office Depot’s motion to dismiss all counts of the First Amended 

Complaint (“Amended Complaint”) filed by Plaintiff Joseph Henderson, Sr. (“Plaintiff” or 

“Henderson”) for failure to state a claim upon which relief can be granted, filed at DE-27 (“Motion 

to Dismiss”) and DE-32 (“Reply Brief”).1  The Recommendation proposed granting the Motion to 

Dismiss with respect to Henderson’s claim that Office Depot failed to prevent or rectify alleged 

race discrimination in violation of 42 U.S.C. § 1985 and 42 U.S.C. § 1986 – a recommendation to 

which Defendant does not object.  Office Depot does, however, strongly object to the 

Recommendation that the District Court deny the Motion to Dismiss with respect to Henderson’s 

claim of race discrimination under 42 U.S.C. § 1981 (“§ 1981 claim”). The Defendant’s four 

primary Objections to the Recommendation are presented below. 

I. SUMMARY OF DEFENDANT’S OBJECTIONS 

Defendant Office Depot primarily objects to the Recommendation based upon the 

following four grounds. 

First, the Recommendation errs in equating browsing at a retail store with the formation of 

                                                           
1  The Recommendation also addressed Office Depot’s earlier Motion to Strike the exhibit improperly 

attached to Henderson’s Opposition to Office Depot’s initial Motion to Dismiss.  See DE-12.  The 

Recommendation is correct that Office Depot did not file a renewed motion to strike the exhibit upon receipt 

of Henderson’s First Amended Complaint, to which the exhibit was attached. See Recommendation at 9. 

Accordingly, these Objections do not contest the Magistrate Judge’s recommendation that the Motion to 

Strike be denied, as it is Office Depot’s position that the motion to strike was rendered moot by the Court 

permitting Henderson to file the Amended Complaint. 
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a contractual interest, which is not the standard specifically established by the United States Court 

of Appeals for the Fifth Circuit for evaluating § 1981 claims brought in the retail context.  In doing 

so, the Recommendation defines “negotiation” and “contractual relationship” far too broadly, 

opening the door to vast potential litigation from any individual who merely enters a retail store 

with a general desire to purchase a certain type of product on the store’s shelf.  This contradicts 

Fifth Circuit precedent.  See Section IV.A, infra. 

Second, the Recommendation errs in distinguishing binding Fifth Circuit precedent on § 

1981 claims in the retail context, which clearly requires dismissal of Henderson’s claim.  

Specifically, the Recommendation fails to consider the second plaintiff in Arguello v. Conoco, 

Inc., 330 F.3d 355, 358 (5th Cir. 2003), who – like Henderson here – had voluntarily abandoned 

his purchase prior to completing any transaction, and thus had not, as a matter of law, been 

“thwarted” from any “tangible attempt to contract.”  As is detailed herein, the Recommendation 

only considers the facts underlying the claim of the first plaintiff in Arguello, which Office Depot 

agrees are different from the facts underlying the claim of the second (and relevant) plaintiff.  It is 

the facts relating to the claim of the second plaintiff in Arguello that are directly on point.  See 

Section IV.B, infra. 

Third, the Recommendation errs in applying Sixth Circuit law on § 1981 claims in the retail 

context to Henderson’s case.  The Sixth Circuit has established a considerably broader standard 

than the Fifth Circuit for such claims by incorporating “failure to assist” and “deprivation of 

service” claims into its § 1981 standard, as opposed to only making unlawful under § 1981 (as the 

Fifth Circuit does) the ultimate inability to purchase a specific product due to intentional 

discrimination.  See Section IV.C, infra. 

Fourth, and finally, the Recommendation errs in relying upon Eighth Circuit case law in 
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finding that the “Defendant is attempting to set the bar too high” for § 1981 claims in the retail 

context.  To the contrary, the Eighth Circuit follows the same standard as the Fifth Circuit with 

respect to such claims, and the cases and propositions cited by the Recommendation actually 

support the standard that Office Depot explains should apply to Henderson’s allegations.  See 

Section IV.D, infra. 

For these reasons and based upon the authorities and analysis set forth in herein and in 

Office Depot’s previously filed briefs regarding these issues (see DE-27 (motion to dismiss and 

memorandum of law); DE-32 (reply in support of the same)), the Recommendation as to the § 

1981 claim should be overruled and this case should be dismissed in full. 

II. STATEMENT OF RELEVANT FACTS 

Henderson’s allegations are as follows: On or about January 24, 2015 at 2:00 p.m., 

Henderson entered an Office Depot store located in Ruston, Louisiana with the idea that he might 

like to purchase a printer.  See Amended Complaint, DE-24 at ¶ 6.  He wandered around in the 

aisle that displayed printers for 15 minutes and then “waived at the cashier to get his attention.” 

Id. at ¶¶ 7, 8.  The cashier “called for someone to help Henderson.”  Id. at ¶ 8.  Henderson waited 

another 10 minutes in the printer aisle, then walked to another aisle where a sales representative 

identified as “Cat” was already assisting another customer, a Caucasian female.  Id. at ¶¶ 8-9.  

Henderson told “Cat” that he would wait for her in the aisle displaying printers, but “Cat” got busy 

helping another customer on the sales floor (a Caucasian male) and had not yet made it over to the 

printer aisle to help Henderson.  Id. at ¶¶ 10-14.  After 45 minutes inside the store, Henderson 

decided to leave and left without selecting any item (printer or otherwise) to purchase.  Id. at ¶ 15.   

III. LEGAL STANDARD 

Under 28 U.S.C. § 636(b)(1) and Federal Rule of Civil Procedure 72, a party may serve 
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and file written objections to the proposed findings and recommendations of the Magistrate Judge 

within fourteen (14) days after being served.  Upon service and filing of such objections, where 

they pertain to dispositive motions, the District Judge must “determine de novo any part of the 

magistrate judge’s disposition that has been properly objected to” and may “accept, reject, or 

modify the recommended disposition; receive further evidence; or return the matter to the 

magistrate judge with instructions.”  FED. R. CIV. P. 72(b)(3); see also 28 U.S.C. § 636(b)(1)(C).  

IV. OBJECTIONS 

A. The Recommendation Errs in Equating Browsing in a Retail Store  

With Formation of a Protected Contractual Interest – a Holding That Would  

Open the Door to Litigation From Any Individual Who Simply Enters a  

Store With a General Desire to Make a Purchase.      

As an initial matter, the Recommendation errs in endorsing Henderson’s argument that 

merely browsing in a retail store creates a contractual interest.  See Recommendation at 6-7.  The 

consequences of supporting such a broad standard would be far-reaching for courts in the Fifth 

Circuit and runs afoul of the Fifth Circuit’s limited and well-defined “retail context” standard for 

evaluating purported claims brought under § 1981. 

Indeed, the law in the Fifth Circuit is clear that browsing in a retail store is not a protected 

activity, and that until Henderson selected a specific printer to purchase, he could not possibly 

have any claim under § 1981.  As the Fifth Circuit explained in Morris v. Dillard Dept. Stores, 

Inc., which established the standard for § 1981 claims in the retail context, a plaintiff must have 

made a “tangible attempt to purchase, or to return, specified goods at the store” in order to have 

any actual claim under § 1981. See Morris, 277 F.3d 743, 753 (5th Cir. 2001) (emphasis added).  

That fact that Henderson needed assistance in evaluating printers makes it indisputable that he had 

not formed any specific intent to buy a specific printer.  A plaintiff who has not attempted to 

purchase or return a specific product can only allege loss of a “speculative or prospective contract 
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interest,” which does not create a cognizable § 1981 claim.  See Morris, 277 F.3d at 753.  

In proposing the application of a broader standard, the Recommendation ignores binding 

case law and defines “negotiate” and the “opportunity to enter into negotiations” too broadly and 

inconsistent with such authorities.  See Recommendation at 7.  The term “negotiate” means “[t]o 

communicate with another party for the purpose of reaching an understanding” or “[t]o bring 

about by discussion or bargaining.”  Black’s Law Dictionary (10th ed. 2014) (emphasis added).  

The phrase “invitation to negotiate” means “[a] solicitation for one or more offers, usu. as a 

preliminary step to forming a contract.”  Id. (emphasis added).  Under these definitions, Henderson 

could not have “attempted to negotiate with Office Depot’s agents” (see Recommendation at 7), 

as all he did was seek assistance in evaluating printers.  See, e.g., DE-24 at ¶¶ 11, 16.  His request 

had nothing to do with negotiating any aspect of his speculative purchase and he certainly did not 

attempt to communicate with a salesperson “for the purpose of reaching an understanding” or to 

“solicit” anything whatsoever from a salesperson.   

Contrary to the Recommendation’s suggestion, the Supreme Court did not intend, in stating 

that § 1981 reaches “all phases and incidents of the contractual relationship,” to expand the 

contractual relationship so broadly as to include a request for assistance in considering a genre of 

products – which ultimately may result in no negotiation whatsoever.  See Rivera v. Roadway 

Express, Inc., 511 U.S. 298, 306-07 (1994) (cited by Recommendation at 7).  Instead, Section 101 

of the Civil Rights Act of 1991 – considered by the Supreme Court in Rivera – expressly limits 

these “phases and incidents of the contractual relationship” as follows: “the term ‘make and 

enforce contracts’ includes the making, performance, modification, and termination of contracts, 

and the enjoyment of all benefits, privileges, terms, and conditions of the contractual relationship” 

which result therefrom. See Civil Rights Act of 1991, § 101; Rivera, 511 U.S. at 302 n. 2.   
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This definition is even narrower than the parameters of the contractual relationship as 

defined by the Fifth Circuit in the cases Defendant cites because it does not include any suggestion 

that the “opportunity to enter into negotiations on equal terms” is a part of contractual formation.  

For example, as the Fifth Circuit explained in Arguello, the phrase all “phases and incidents of the 

contractual relationship” is not so broad as to include any actions “after the formation of any 

contract.”  330 F.3d 360 (emphasis added). 

Henderson has not cited any case suggesting that, under § 1981, a contractual relationship 

begins at any point before selecting a specific item to purchase.  No such case exists, as negotiation 

cannot even begin prior to selecting a product or products over which to bargain.  See Green v. 

Dillard’s Inc., 483 F.3d 533, 538 (8th Cir. 2007) (“The contracting process began as she looked at 

the watches in the display case and selected which one she was interested in. . . . Under § 1981 

contract formation begins and the statutory protections are triggered once a customer has made 

‘some tangible attempt to contract’ by selecting particular items for sale.”) (emphasis added); 

see also infra at Section IV.D.  Indeed, to the extent items being placed on a shelf constitute the 

making of an “offer” for contract purposes, it is the selection itself of such a specific item that 

constitutes the “acceptance.”  Because an attempt to obtain advice or information prior to selecting 

a printer precedes any components of a contractual relationship, the Recommendation must be 

overruled.  See Recommendation at 7. 

Even the much broader standard for § 1981 claims in the retail context adopted by the Sixth 

Circuit (see infra at Section IV.C) requires certain precedents to the establishment of a protected 

contract interest.  See Christian v. Wal-Mart, 252 F.3d 862, 874 (6th Cir. 2001).  In Christian, 

where the plaintiff alleged that she had placed toys into a shopping cart, the Court held that “she 

had selected merchandise to purchase, had the means to complete the transaction, and would, in 
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fact, have completed her purchase had she not been asked to leave the store. This case involves 

none of the difficulties that other courts have encountered in determining whether there was a valid 

contract interest at stake.” Id. (emphasis added).  The Sixth Circuit thus acknowledged that 

selecting a specific product(s) and determining that one can afford it are critical precursors to 

establishing a contractual interest.  See id.  Henderson took none of those steps and, in fact, freely 

admits that he left the store of his own volition.  See DE-24 at ¶ 15. 

In sum, under the logic Henderson wishes this Court to adopt, a “contractual relationship” 

would be essentially unlimited, giving rise to a protected contractual interest under § 1981 every 

time a potential customer enters a retail store.  A decision to deny Office Depot’s Motion to 

Dismiss on Henderson’s § 1981 claim could have far-reaching consequences by authorizing any 

member of a protected class who enters a store, does not receive immediate assistance or otherwise 

receives poor customer service, and leaves voluntarily, to bring a discrimination lawsuit. Office 

Depot urges this Court to carefully consider establishing such a precedent here, particularly in light 

of the Fifth Circuit’s narrow reading of claims brought under § 1981. 

B. The Recommendation Errs in Attempting to Distinguish Binding Fifth Circuit 

Precedent That Clearly Requires Dismissal of Henderson’s § 1981 Claim.   

The Recommendation further errs by improperly distinguishing two seminal and binding 

Fifth Circuit cases from the case at bar.  See Recommendation at 5-7.  The Recommendation first 

attempts to distinguish Henderson’s allegations from those in Morris, 277 F.3d at 751, on the 

ground that Morris held that “the possibility of interference with future contracts or prospective 

contracts was insufficient to state a claim under §1981” and that Henderson’s case “does not 

concern future contracts.”  See Recommendation at 5-6.  But that is precisely what Henderson’s 

case does concern.  Contrary to statements in the Recommendation, Henderson admits that he had 

not selected any item, much less “attempted to negotiate with Office Depot’s agents,” and thus his 
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situation is no different from the factual situation in Morris in concerning a “future contract.”  See 

id. at 7; see also supra at Section IV.A. 

 Moreover, the Recommendation critically errs in analyzing the claims of only one of the 

two plaintiffs in Arguello, entirely ignoring the Fifth Circuit’s rejection of the claims of the 

plaintiff who is analogous to Henderson.  In addition to plaintiff Denise Arguello (“Ms. 

Arguello”), her father, plaintiff Alberto Govea (“Mr. Govea”), had also entered the gas station with 

his daughter to purchase beer.  See Arguello, 330 F.3d at 356.  Office Depot acknowledges that 

Henderson’s case is distinguishable from Ms. Arguello’s case because, as the Recommendation 

indicates, Ms. Arguello had already completed her purchase from the sales clerk and thus could 

not establish interference with a contract interest.  See id. at 359; see also Recommendation at 6.   

However, the Recommendation does not consider that the § 1981 claim brought by Mr. 

Govea – who became angry with the clerk’s allegedly racist comments and mistreatment of his 

daughter and left the beer he had already selected on the counter – was dismissed for an entirely 

different reason, as the following excerpt from Arguello shows: 

The Morris court summarized its holding by stating that “Morris must offer 

evidence of some tangible attempt to contract with Dillard’s during the course of 

the ban, which could give rise to a contractual duty between her and the 

merchant, and which was in some way thwarted.” Id. (emphasis added). Govea 

cannot make that showing.  Although his decision to abandon his purchase 

resulted from Smith’s mistreatment of his daughter, Smith did not actually 

interfere with an attempted purchase.  According to Govea’s own testimony, he 

voluntarily set the beer on the counter and left without trying to buy it. 

Consequently, there is no basis on which a reasonable jury could conclude that 

Smith prevented Govea from making a purchase.  Nor can Smith’s later conduct 

in locking him out of the store support a claim under § 1981, because his subsequent 

attempts to gain entry into the store were, again by his own admission, not to buy 

anything but to determine Smith’s name so he could provide it to a Conoco 

representative. 

330 F. 3d at 359 (bold added).  Even where Mr. Govea had selected a specific product (beer) and 

brought it to the counter, the Court found that he was not “actually prevented” from purchasing it, 
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but “merely deterred” – regardless of how poorly he had been treated by a sales clerk.  Id. at 356-

57.  Henderson admits that he had not selected a printer, left the store voluntarily out of anger, and 

under Arguello, how he was treated by any sales clerk is irrelevant unless he was “actually 

prevented” from making a purchase.  See, e.g., Opposition to Motion to Dismiss, DE-29 at 13 

(admitting that Henderson did not “even enter into a discussion about the products for sale”).   

Simply put, Office Depot could not have “interfere[d] with an attempted purchase” because 

Henderson made no attempted purchase and had not selected a specific item to buy – even in his 

own mind.  See Arguello, 330 F. 3d at 359.  Thus, the Recommendation’s finding that he can 

somehow state a claim under § 1981 should be overruled for this reason as well. 

C. The Recommendation Errs in Applying Broader and More Relaxed Sixth Circuit 

Law on § 1981 Claims in the Retail Context to Henderson’s Case.    

The Recommendation also improperly relies upon case law from the U.S. Court of Appeals 

for the Sixth Circuit, which has a significantly and notably more relaxed standard for § 1981 claims 

in the retail context than the Fifth Circuit.  See Recommendation at 7 n.2.  The Recommendation 

cites Christian v. Wal-Mart Stores, Inc., 252 F.3d 862, 872-73 (6th Cir. 2001), for the proposition 

that “the deprivation of service, as opposed to an outright refusal of service” could constitute a 

valid claim under § 1981.  See Recommendation at 7 n.2.  Office Depot does not dispute that such 

a statement is accurate as applied in the Sixth Circuit, but it is not the standard clearly articulated 

by the Fifth Circuit in either Morris or Arguello.  Critically, while both Morris and Arguello post-

date Christian, they did not adopt its broad standard, as is explained below. 

In Christian, the Sixth Circuit analyzed the standards set by other circuits on § 1981 claims 

in the retail context and, from there, adopted its own standard.  See 252 F.3d at 870.  In doing so, 

the Sixth Circuit rejected the notion proffered by other courts – including the standard adopted 

later that same year by the Fifth Circuit in Morris – that a plaintiff must prove intentional 
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discrimination as part of the prima facie case of a § 1981 claim in the retail context. Compare 

Christian, 252 F.3d at 870 (“Clearly, a plaintiff asserting a § 1981 claim must prove intentional 

discrimination. . . . But it does not follow that the plaintiff must prove intentional discrimination 

as an element of the prima facie case.”), with Morris, 277 F.3d at 753.  The Court in Christian 

instead set the following broader standard: 

In a § 1981 commercial establishment case, a plaintiff must prove: 

(1) plaintiff is a member of a protected class; 

(2) plaintiff sought to make or enforce a contract for services ordinarily provided 

by the defendant; and 

(3) plaintiff was denied the right to enter into or enjoy the benefits or privileges 

of the contractual relationship in that (a) plaintiff was deprived of services while 

similarly situated persons outside the protected class were not and/or (b) plaintiff 

received services in a markedly hostile manner and in a manner which a 

reasonable person would find objectively discriminatory. 

 

Christian, 252 F.3d at 872 (emphasis added).  Critically, this is the standard for all § 1981 claims 

in the retail context in the Sixth Circuit, not the standard for a subset of claims that might fall into 

what the Recommendation suggests is a separate bucket of “failure to assist” claims. See id.; 

Recommendation at 7 n.2.  The first two prongs of the standard set by Christian are the same as 

the first and third prongs of the test in the Fifth Circuit established by Morris, but the third is not: 

To sustain a § 1981 claim, [a customer] must establish three elements:  

(1) that she is a member of a racial minority;  

(2) that [the retailer] had intent to discriminate on the basis of race; and  

(3) that the discrimination concerned one or more of the activities enumerated in 

the statute, in this instance, the making and enforcing of a contract.  

 

See Morris, 277 F.3d at 751. 

 Both the Christian and Morris require (a) membership in a protected class and (b) a 

protected contractual interest between the plaintiff and the defendant retailer.  However, the third 
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prong under Christian – regarding deprivation of services – is markedly different from the 

remaining prong in the standard under Morris, which requires that a plaintiff like Henderson show 

an “intent to discriminate on the basis of race.” Morris, 277 F.3d at 751; Christian, 252 F.3d at 

872.  The Sixth Circuit explains the rationale for its distinct third prong in Christian as follows: 

Second, the language in subpart (3)(a) which makes actionable the deprivation 

of service, as opposed to an outright refusal of service, better comprehends the 

realities of commercial establishment cases in which an aggrieved plaintiff may 

have been asked to leave the place of business prior to completing her purchase, 

refused service within the establishment, or refused outright access to the 

establishment. . . . this broader protection also accords with our circuit precedent. 

In Watson v. Fraternal Order of Eagles, 915 F.2d 235, 243 (6th Cir.1990), this court 

held that in order to state a claim for discrimination under § 1981 a plaintiff need 

not actually be refused service by a private club because such a standard would 

allow “commercial establishments [to] avoid liability merely by refusing minorities 

entrance to the establishment before they had the chance to order.” Id. Under 

Watson, the plaintiff need only show that she intended to make a purchase and was 

asked to leave the establishment in order to prevent her from making the purchase 

on account of her race in order to satisfy the “make and enforce contracts” clause 

of § 1981. 

 

Id. at 873 (emphasis added). 

 In reaching this test, the Sixth Circuit effectively expanded its interpretation of § 1981 

claims in the retail context from contract for goods claims to contract for services claims.  See id.  

That is, under Sixth Circuit law, § 1981 claims in the retail context expressly encompass situations 

where a customer is not only deprived the sale of goods, but also where a customer is either 

deprived services or given services in a hostile manner.  See id.   

 The Fifth Circuit’s standard does not permit the same leniency, instead requiring 

intentional discrimination and an inability to ultimately contract, while never mentioning service.  

See Morris, 277 F.3d at 751.  The Recommendation thus improperly suggests that “failure to 

assist” claims must be a subset of all of § 1981 claims in the retail context.  See Recommendation 

at 7 n.2 (“[t]he Fifth Circuit has not addressed a § 1981 claim in an ‘intentional failure to assist’ 
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context”).  Rather, “failure to assist” claims are simply part and parcel of the broad standard for § 

1981 claims in the retail context that was endorsed by the Sixth Circuit alone.  As such, claims like 

Henderson’s cannot be forced into a subset of “failure to assist” claims that simply do not exist in 

the Fifth Circuit.  The Fifth Circuit precedent under § 1981 turns on whether the plaintiff walked 

out of the store with a specific item or was thwarted from buying that specifically identified item 

– it simply does not turn on the quality of services rendered.   

The difference can be shown by comparing the Fifth Circuit’s holding in Arguello with 

respect to Mr. Govea (where the Court found no liability) with the Sixth Circuit’s standard under 

Christian.  The Fifth Circuit held in Arguello that although Mr. Govea’s “decision to abandon his 

purchase resulted from Smith’s mistreatment of his daughter, Smith did not actually interfere with 

an attempted purchase [and] there is no basis on which a reasonable jury could conclude that Smith 

prevented [Mr.] Govea from making a purchase.”  Arguello, 330 F. 3d at 359 (emphasis added).  

By contrast, the Sixth Circuit may have found that the alleged discriminatory treatment of Mr. 

Govea’s daughter alone created liability pursuant to prong 3(b) of the Christian standard: that the 

“plaintiff received services in a markedly hostile manner.”  Christian, 252 F.3d at 872.  

The Fifth Circuit had the opportunity to adopt the more stringent standard already 

established in Christian when it decided Arguello.  It did not, and Office Depot cannot be held 

responsible for what a different Circuit Court deems unlawful. 

D. The Recommendation Errs in Citing Eighth Circuit Case Law to Suggest That  Office 

Depot Has Applied an Improperly High Standard for § 1981 Claims in the Retail 

Context to Henderson’s Allegations.        

 Finally, the Recommendation errs in stating that Office Depot “set the bar too high” by 

applying an improperly high standard under Eighth Circuit case law on § 1981 claims in the retail 

context to Henderson’s allegations.  See Recommendation at 7, n.2.  To the contrary, those cases 

support Office Depot’s position, particularly since the Eighth Circuit applies the same three-part 
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standard to § 1981 claims in the retail context as the Fifth Circuit.  See Green v. Dillard’s, Inc., 

483 F.3d 533, 538-39 (8th Cir. 2007) (“To establish a prima facie case of discrimination in the 

retail context, a § 1981 plaintiff must show (1) membership in a protected class, (2) discriminatory 

intent on the part of the defendant, and (3) interference by the defendant with an activity protected 

under the statute.”).   

Citing Green v. Dillard’s, for example, the Recommendation acknowledges that the Eighth 

Circuit requires a “demonstrated interest in specific items” in order to establish a tangible attempt 

to contract.  See Recommendation at 7 n.2, quoting Green, 483 F.3d at 538.  That is exactly right 

and exactly what Henderson failed to do: select a particular printer (or even know which one he 

wanted to buy).  See supra at Section IV.A; see also Green, 483 F.3d at 538 (indicating that the 

“contracting process began as the plaintiff looked at the watches in the display case and selected 

which one she was interested in”).  

Likewise, the Recommendation improperly attempts to distinguish the other Eighth Circuit 

case it cites, Kirt v. Fashion Bug #3252, Inc., 495 F. Supp. 2d 957, 973 (N.D. Iowa 2007), when 

this case is actually helpful to Office Depot.  In Fashion Bug, the Court found that no contractual 

interest had been created where the plaintiff was merely “looking for a specific item, pink jeans, 

but had not selected any such item” and had not “asked a clerk to help her take possession of a 

particular item from a closed display case.”  Id. at 973 (emphasis added).  This case shows that a 

plaintiff in the Eighth Circuit – just like in the Fifth Circuit – must express an interest in the 

particular item to be purchased.  See id.  Perhaps more importantly, however, Fashion Bug also 

makes clear that that even where a potential customer asks a sales clerk for help selecting a product, 

the customer must select that “particular item” (whether a particular pair of pink jeans or a 

particular printer) in order for a contractual interest to arise under § 1981.  See id.  
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Fashion Bug also bolsters the concept that subjective emotions are irrelevant to § 1981 

claims in the retail context under Eighth Circuit and Fifth Circuit precedent.  As the Court stated 

in Fashion Bug, “[e]ven though such a reaction to the discriminatory conduct by Anderson was 

entirely understandable, Kirt’s hurt feelings and emotional upset resulting from her discriminatory 

conduct, which prompted her to abandon her shopping, do not establish that the discriminatory 

conduct actually interfered with her § 1981 right to contract.”  Id. at 975.  This is precisely what 

Henderson claims occurred here.  See, e.g., DE-24 at ¶¶ 11, 15, 28-29. 

 Thus, the Recommendation errs in applying an improperly high standard under Eighth 

Circuit case law to § 1981 claims in the retail context to Henderson’s allegations, as those cases 

instead further bolster Office Depot’s position here.  

V. CONCLUSION 

 Based upon the foregoing reasons and authorities, as well as those submitted in Office 

Depot’s earlier memoranda (see DE-27; DE-32), Office Depot respectfully requests that this 

Court overrule the Recommendation and grant its Motion to Dismiss in its entirety.  

 

*** 
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