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UNITED STATES DISTRICT COURT 

WESTERN DISTRICT OF LOUISIANA 

 

JOSEPH HENDERSON, SR.             * CIVIL ACTION NO. 3:15-CV-02907 

Plaintiff                      *  

VERSUS                * JUDGE ROBERT G. JAMES 

* 

OFFICE DEPOT, INC.              * MAGISTRATE JUDGE 

Defendant             *  

                                                             *    KAREN L. HAYES     

                            *     

                 * JURY TRIAL DEMANDED 

* * * * * * * * * * * * * * * * * * * * * * * * *           

 

PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR 

CERTIFICATION OF ISSUE FOR INTERLOCUTORY APPEAL 

 

I. INTRODUCTION 

 Defendant Office Depot Inc. has requested that this Honorable Court certify an interlocutory 

appeal of the denial of Defendant’s Motion to Dismiss Plaintiff’s 42 U.S.C. § 1981 claim, as rendered 

by the Court in its November 10, 2016 Judgment (hereinafter “Judgment”). The Judgment overruled 

Defendant’s objections to the Magistrate Judge’s September 19, 2016 Report and Recommendation 

denying Defendant’s Motion to Dismiss Plaintiff’s 42 U.S.C. § 1981 claim.  Therefore, Defendant now 

seeks permission to appeal a ruling that is not a final judgment on the merits of the case and presents 

no extraordinary issues warranting such an unusual departure from standard civil procedure.  As 

demonstrated herein, Defendant has failed to show any entitlement to appeal under the exceptional 

provisions of 28 U.S.C. § 1292(b), and its motion should therefore be denied. 
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II. THIS COURT, EXERCISING ITS BROAD DISCRETION, SHOULD DENY 

DEFENDANT’S MOTION FOR CERTIFICATION OF ISSUE FOR AN 

INTERLOCUTORY APPEAL UNDER 28 U.S.C. §1292(b). 

 

A. Interlocutory Appeals are Reserved Only for Extraordinary Cases.  

The general rule is that an appellate court should not review a district court ruling until after 

entry of a final judgment.1  Section 1292(b) constitutes one of a few rare exceptions to this general 

rule, stating as follows: 

When a district judge, in making in a civil action an order not otherwise appealable under 

this section, shall be of the opinion that such order involves a controlling question of law 

as to which there is substantial ground for difference of opinion and that an immediate 

appeal from the order may materially advance the ultimate termination of the litigation, 

he shall so state in writing in such order. The court of appeals which would have 

jurisdiction of an appeal of such action may thereupon, in its discretion, permit an appeal 

to be taken from such order, if application is made to it within ten days after the entry of 

the order: Provided however, That application for an appeal hereunder shall not stay 

proceedings in the district court unless the district judge or the court of appeals or a judge 

thereof shall so order.2 

 

Interlocutory appeals thus represent a rarely used exception to the longstanding judicial policy 

disfavoring piecemeal appeals.3 It has held that a § 1292(b) appeal is to be used sparingly and is only 

proper “under the most unusual circumstances where the immediate appeal might avoid protracted and 

costly litigation.”4 The legislative history of 28 U.S.C. § 1292(b) confirms this principal and 

admonishes that interlocutory appeals are not intended merely to provide review of difficult rulings in 

hard cases.5  

                                           
1 Coopers & Lybrand v. Livesay, 437 U.S. 463, 474, 98 S. Ct. 2454, 2461, 57 L. Ed. 2d 351 (1978) (emphasis added). 
2 28 U.S.C. § 1292(b) (italics in original). 
3 Clark-Dietz & Assoc.-Eng'rs. Inc. v. Basic Constr. Co., 702 F.2d 67, 69 (5th Cir. 1993). 
4 In re Cement Antitrust Litig., 673 F. 2d 1020, 1026 (9th Cir. 1982), aff’d sub nom. Arizona v. Ash Grove Cement Co., 459 

U.S. 1190, 103 S. Ct. 1173, 75 L. Ed. 2d 425 (1983). 
5 United States ex rel. Hollander v. Clay, 420 F.Supp. 853 (D.D.C. 1976). 
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Moreover, the Fifth Circuit has universally recognized that the denial of a motion to dismiss is 

not a ruling on the merits and will not terminate the district court proceedings.  Thus, this Court’s 

November 10, 2016 Judgment is not a final judgment and is not immediately appealable. 

The narrow exception created by § 1292(b) is premised upon the presence of three basic 

criteria: (1) that the judgment must involve a “controlling question of law”; (2) there must be “a 

substantial ground for difference of opinion” as to the resolution of that question of law; and the 

immediate appeal, if permitted, may “materially advance” the ultimate termination of the litigation.6 In 

White v. Taylor, in denying a request for certification for interlocutory appeal in relation to the district 

court's denial of defendant's motion to dismiss, Judge Barbour observed, “The Court of Appeals for the 

Fifth Circuit has cautioned that ‘permission to appeal is granted sparingly, not automatically.’ 

Following that admonition and the statutory criteria of Section 1292(b), the Court declines to certify an 

interlocutory appeal.”7  The same conclusion is appropriate in the present matter, as Defendant has 

failed to demonstrate any extraordinary circumstances here. 

B. Denial of a Motion to Dismiss is Interlocutory, Not Final, and Thus Not Immediately 

Appealable. 

 

As stated above, an order of dismissal is not a final judgment because it does not end the 

litigation on the merits; rather, it is merely an assessment of the adequacy of the plaintiff’s pleadings to 

set forth the claims he intends to pursue.8  Therefore, pursuant to the well-established precedent in the 

Fifth Circuit, an order denying Defendant’s motions to dismiss “… is neither a ruling on the merits nor 

an effective termination of all or any discrete part of the district court proceedings. It is not appealable 

under 28 U.S.C. § 1292.”9  

                                           
6 28 U.S.C. § 1292(b). 
7 White v. Taylor, 677 F.Supp. 882, 888 (S.D. Miss. 1988), aff'd without opinion, 877 F.2d 971 (5th Cir. 1989) 
8 See Geosouthern Energy Corp. v. Chesapeake Operating, Inc., 241 F.3d 388, 391 (5th Cir. 2001). 
9 Save the Bay, Inc. v. United States Army, 639 F.2d 1100, 1103 (5th Cir. 1981). 
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According to longstanding Fifth Circuit jurisprudence, as a general rule, an order must be final 

in order to be appealable; otherwise, it must fall within a specific class of interlocutory orders made 

appealable by statute, or it must fall within some jurisprudential exception.10  In Lakedreams v. Taylor, 

the Court emphasized that “[a]n order denying a defendant's motion to dismiss, however, does not 

qualify under any of the appealability alternatives.”11  Importantly, this is not an isolated holding on 

the matter. Rather, it is a general rule reflected by the Fifth Circuit’s routine practice of denying 

motions for certifications for interlocutory appeal pertaining to motions to dismiss or similar orders.12  

Therefore, binding precedent in this jurisdiction compels this Honorable Court’s denial of Defendant’s 

motion for certification of issue for interlocutory appeal. 

C. An Interlocutory Appeal Under 28 U.S.C. § 1292(b) Would Violate the Strong Federal 

Policy Against Piecemeal Appeals. 

 

The decision regarding whether to certify an order for interlocutory appeal under § 1292(b) 

rests within the discretion of the district court.13  The paramount guide for the courts in the exercise of 

their broad discretion is the compelling federal policy against piecemeal appeals.14 To be sure, this 

federal policy is so well cemented in federal civil procedure that the discretionary powers of the district 

court have prevailed to deny an interlocutory appeal even when the § 1292(b) criteria have been 

satisfied.15  Stated another way, the strong distaste for interlocutory appeals governs the analysis, even 

                                           
10 Lakedreams v. Taylor, 932 F.2d 1103,1106-07 (5th Cir. 1991). 
11 Id. at 1107. 
12 See e.g. West of England Shipowners Mutual Ins. Ass’n (Luxembourg) v. American Marine Corp., 91 F.2d 749, 751 (5th 

Cir. 1993) (motion to dismiss non-final order not reviewable upon appeal); Save the Bay, Inc., 639 F.2d 1100 (denial of 

motion to dismiss not ruling on the merits, nor will it terminate district court proceedings); Louisiana Ice Crema 

Distributors, Inc. v. Carvel Corp., 821 F.2d 1031, 1033 (5th Cir. 1987) (denial of motion to dismiss for improper venue not 

final order); Partrederiet Treasure Saga v. Joy Manufacturing Co., 804 F.2d 308, 309 (5th Cir. 1986) (denial of motion to 

dismiss for forum non conveniens not immediately appealable). 
13 Swint v. Chambers County Comm'n, 514 U.S. 35, 47, 115 S.Ct. 1203, 131 L.Ed.2d 60 (1995). 
14 See Clark-Dietz & Associates-Engineering, Inc., 702 F.2d at 70. 
15 See In re September 11 Litigation, No. 21 MC 97 (AKH), 2003 WL 22251325 (S.D.N.Y. Oct. 1, 2003) (Federal practice 

is strongly biased against interlocutory appeals. Appeals from interlocutory orders prolong judicial proceedings, add delay 

and expense to litigants, burden appellate courts, and present issues for decisions on uncertain and incomplete records, 

tending to weaken the precedential value of judicial opinions.) (internal citations omitted) 
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though § 1292 has carved out an exception that may be considered in the rare instances where it is 

appropriate to do so. 

In essence, § 1292(b) provides for limited interlocutory appeals. More precisely, it authorizes a 

district court to certify an order for interlocutory appeal only if the order involves a controlling 

question of law, as to which there is substantial ground for difference of opinion, and where an 

immediate appeal may materially advance the ultimate termination of the litigation.16 The district court 

judges must be extremely careful in making this assessment to avoid permitting too many appeals by 

too many disappointed litigants who could argue that a different ruling by the district judge would end 

a litigation and save much expense.17  Plainly stated, the federal rules are designed to encourage 

litigants to await final resolution of their disputes before any appeals are undertaken.  Therefore, “the 

district judge has ‘unfettered discretion to deny certification of an order for interlocutory appeal even 

when a party has demonstrated that the criteria of 28 U.S.C. § 1292(b) are met.”18  

 In the matter now before the Court, the burden of showing that § 1292(b) requirements are 

satisfied rests with Defendant Office Depot. However, even if Defendant succeeded in satisfying its 

burden, it would still bear the burden of persuading the court that this case entails “exceptional 

circumstances” warranting departure from the fundamental policy of postponing appellate review until 

after the entry of a final judgment.19  Defendant’s motion fails entirely in this regard as it does not 

point out anything that would justify the delay and waste of resources inherent in such an unwarranted, 

midstream appellate process. Further, Defendant weakens its own argument of “exceptionality” by 

                                           
16 28 U.S.C. § 1292(b). 
17 See SEC v. Credit Bancorp, Ltd., 103 F. Supp. 2d 223, 226 (S.D.N.Y. 2000). 
18 Gulino v. Board of Education, 234 F. Supp. 2d 324, 325 (S.D.N.Y. 2002) (citations omitted). 
19 Cash v. UNOCAL Corp., No. CIV.A. 04-1648, 2013 WL 4097143, at *3 (W.D. La. Aug. 13, 2013), rev’d in part sub 

nom. Cash v. Liberty Ins. Underwriters, Inc., 624 F. App’x 854 (5th Cir. 2015) (“[t]he basic rule of appellate jurisdiction 

restricts review to final judgments, avoiding the delay and extra effort of piecemeal appeals.  Section 1292(b) appeals are 

exceptional.”); Richard v. Island Operating Co., No. CIV.A. 6:11-0419, 2015 WL 852486, at *2 (W.D. La. Feb. 26, 2015) 

(“[i]n determining whether certification is appropriate, the Court is mindful that interlocutory appeal is ‘exceptional’ and 

‘does not lie simply to determine the correctness of a judgment.’ ”) (internal citations omitted). 
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citing over a dozen cases Defendant erroneously believes are persuasive in the case at hand.  Not only 

are all of the cases cited by Defendant completely distinguishable from the case at bar, as argued in 

great detail by Plaintiff’s previous filings as well as the Magistrate Judge’s Report and 

Recommendation, but there is nothing new or different in the facts presented in this case to justify an 

interlocutory appeal. 

D. Defendant Office Depot Failed to Meet the Strict Criteria of 28 U.S.C. § 1292(b). 

Given the basic judicial policy that strongly disfavors piecemeal appeals, all three of the 

prescribed criteria must be satisfied before an issue may be properly certified for interlocutory 

appeal.20  The party seeking certification of an interlocutory appeal has the burden of demonstrating 

the necessity of an interlocutory appeal.21  As explained herein, Defendant has failed to demonstrate 

that the matter at hand is of the character of those disputes that qualify for interlocutory appeal under § 

1292(b). This Court should, accordingly, deny Defendant’s motion for interlocutory appeal 

certification. 

1) Defendant Presents No Controlling Question of Law. 

The “controlling question of law” requirement forecloses interlocutory appeals where the law is 

well-settled and the dispute arises from the mere application of the law to the facts of the dispute.22  

Because Rule 12 embodies well settled issues of law, rulings on motion founded on Rule 12 present no 

novel or unusual issues.23  Therefore, decisions regarding motions to dismiss are simply not appealable 

under § 1292(b).24  Further, a § 1292(b) interlocutory appeal is not justified where none of the 

questions of law is particularly difficult, but merely amount to factual disputes.25  

                                           
20 See In re Red River Energy, Inc., 415 B.R. 280, 284 (S.D. Tex. 2009). 
21 Coopers & Lybrand, 437 U.S. at 475. 
22 See CSX Transportation, Inc. v. Union Tankcar Co., 2002 U.S. Dist. LEXIS 26323, *4 (E.D. Mich. 2002). 
23 Id. See also Jefferson County School District v. Lead Indus. Ass'n, Inc., 223 F.Supp.2d 771, 783-85 (S.D. Miss. 2002). 
24 Id. 
25 See, Clark–Dietz and Associates–Engineers, Inc. v. Basic Const. Co., 702 F.2d 67, 69 (5th Cir. 1983) 
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Here, Defendant frames the proposed “controlling question of law” as “Whether plaintiff has 

alleged a plausibly valid § 1981 claim where he claims he needed assistance in deciding exactly what 

he wanted to buy, did not receive the assistance he desired, and then left the store on his own accord.”  

However, this is the same issue already extensively briefed and argued before this Honorable Court on 

Defendant’s unsuccessful motion to dismiss.  The mere fact that Defendant disagrees with the 

conclusions of the Magistrate Judge and presiding Judge does not create any uniqueness or novelty as 

to the application of the law to the facts.  Again, the Court has not handed ultimate victory to the 

Plaintiff, simply denied Defendant’s attempt to deny Plaintiff an opportunity to conduct discovery and 

deploy the evidence necessary to prove his claims.  The motion to dismiss presented a threshold 

procedural issue for which certification is historically frowned upon.  Perhaps what Defendant actually 

seeks is a premature declaration of summary judgment, which would be entirely inappropriate in a 

fact-intensive case such as this.  Nevertheless, this case lacks a controlling question of law of the 

variety that would justify the extraordinary grant of leave for a costly and inefficient interlocutory 

appeal. 

2) This Court's Order Gives Rise to No Substantial Ground Question As To Which 

There is a Difference of Opinion. 

 

 The second element of the § 1292(b) analysis requires a showing of substantial grounds for a 

difference of opinion on this Court's previous ruling.  Defendant fails to satisfy this element as well, in 

particular because “[t]he threshold for ... certification pursuant to § 1292(b) is a high one.”26  “An 

interlocutory appeal assuredly does not lie simply to determine the correctness of a judgment.”27 Thus, 

the mere fact that a party disagrees with the district court's ruling is insufficient to establish that there is 

                                           
26 Judicial Watch, Inc. v. Nat'l Energy Policy Dev. Group, 233 F.Supp.2d 16, 19 (D.D.C.2002). 
27 Clark–Dietz, 702 F.2d at 68. 
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a substantial ground for a difference of opinion.28  A substantial ground for difference of opinion exists 

if there is a “genuine doubt as to the correct legal standard”29 to be applied. Such a circumstance can 

arise if “the circuits are in dispute on the question and the Court of Appeals of the circuit 

[encompassing the district court] has not spoken on the point ... or if novel and difficult questions of 

first impression are presented.”30  In addition, a party may argue that there is a substantial ground for 

difference of opinion based on the divergent application of a legal standard. But the mere fact that 

“settled law might be applied differently” is insufficient to show that there is a substantial ground for 

difference of opinion.31  Instead, a party seeking to make an interlocutory appeal must show that “other 

courts have substantially differed in applying the standard.”32  

First, Defendant has not, and cannot, present a “substantial ground for difference of opinion” 

by (1) reiterating the same arguments that this Court had already found unpersuasive; (2) listing the 

same cases, and others of the same nature, that this Court had already distinguished from the case at 

hand; and (3) by “inventing” a non-existent judicial dispute on a question simply because Defendant 

disagrees with or is not happy with the Court’s ruling. To the latter point, Defendant has not offered 

any law to which there is a substantial difference of opinion as to the applicable standards under 42 

U.S.C. § 1981. Instead, Defendant seeks certification for interlocutory appeal simply because it 

disagrees with the Court's analysis of the applicable law and facts in the Report and Recommendation. 

However, the well-established case law clearly states that such disagreement is insufficient and is an 

improper ground for granting an interlocutory appeal.  

                                           
28 See e.g., United States ex rel. Branch Consultants, LLC v. Allstate Ins. Co., 668 F.Supp.2d 780, 813–14 (E.D.La.2009); 

Harch Hyperbarics, Inc. v. Martinucci, 09–7467, 2010 WL 4665923 at *2 (E.D.La. Nov.9, 2010). 
29 See Warder v. Shaw Grp., Inc., No. 2:09-CV-04191-HGB, 2014 WL 3700920, at *3 (E.D. La. July 24, 2014) (internal 

citations omitted). 
30 Id. 
31 Couch v. Telescope Inc., 611 F.3d 629, 633 (9th Cir. 2010). 
32 Harter v. GAF Corp., 150 F.R.D. 502, 518 (D.N.J.1993). 
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This Court has been persuaded that Plaintiff satisfied the pleading burdens imposed upon him 

for properly alleging a claim under § 1981.  He has properly alleged that he attempted to engage with 

Defendant’s agents, and his ability to negotiate for and purchase a suitable printer was intentionally 

thwarted by the employees’ continued failure to assist him solely based on his race. Defendant’s 

repetitive argument that an attempt to obtain assistance with a purchase at a retail store only “precedes” 

a contractual relationship was rejected by this Court in light of the Supreme Court finding in Rivers v. 

Roadway Express, expressly stating that § 1981 reaches “all phases and incidents of the contractual 

relationship,”33 including negotiation.  But again, Defendant’s dissatisfaction with the Court’s ruling 

does not create a “difference of opinion” as to fulfill the second element of the analysis under § 

1292(b). 

Further, Defendant argues that there is a ”substantial ground for difference of opinion” 

because—despite its belief to the contrary—this Court found that “[t]he Fifth Circuit has not addressed 

a §1981 claim in an ‘intentional failure to assist’ context.”  However, a showing that there are 

substantial grounds for difference of opinion cannot be satisfied merely by showing a lack of judicial 

precedent. To be sure, in U.S. v. Louisiana, the Louisiana district court specifically held that “a 

substantial difference of opinion does not arise merely by virtue of a court being the first to rule on a 

question of law.”34  Rather, “the moving party must still show that there is a substantial likelihood that 

the district court ruling will be reversed on appeal.”35  

                                           
33 Rivers v. Roadway Express, Inc., 511 U.S. 298, 306-07 (1994). 
34 United States v. Louisiana, No. CV 11-470-JWD-RLB, 2016 WL 4522171, at *3 (M.D. La. Aug. 29, 2016) (citing 

Ferrand v. Schedler, 11-926, 2012 WL 2087399 (E.D. La. June 8, 2012)) (citations omitted). 
35 Boese v. Paramount Pictures Corp., 952 F. Supp. 550, 560–61 (N.D. Ill. 1996)(citations omitted); see also Carlson v. 

Brandt, 1997 WL 534500, at *6 (N.D.Ill.1997) (“[I]t is beyond dispute that interlocutory appeal is unjustified, inefficient, 

and unnecessary when the movant has not set forth substantial conflicting decisions regarding the claimed controlling issue 

of law.”) (internal citations omitted); White v. Nix, 43 F.3d 374, 378 (8th Cir.1994) (requiring “a sufficient number of 

conflicting and contradictory opinions” to justify § 1292(b) certification). 
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Here, Defendant has failed to show a substantial likelihood of this Court’s ruling being 

reversed on appeal, or the existence of any conflicting and contradicting opinions binding on this Court 

that would warrant § 1292(b) certification. Defendant supported its argument merely with the 

conclusion with which Defendant itself disagrees—that the Fifth Circuit has yet to address a § 1981 

claim in an “intentional failure to assist” context. That, in and of itself, is clearly legally insufficient.  

III. CONCLUSION 

Based on the foregoing, Plaintiff Henderson respectfully requests that this Honorable Court 

deny Defendant’s Motion for Certification of Issue for Interlocutory Appeal. 

 Respectfully Submitted, 

 

 s/G. Karl Bernard  

 G. Karl Bernard (#24294) 

 G. KARL BERNARD & ASSOCIATES, LLC 

 1615 Poydras Street, Suite 220 

 New Orleans, LA 70112 

 Telephone:   504-412-9953 

 Facsimile:    504-412-8088 

       

 Attorney for Plaintiff, Joseph Henderson, Sr. 

 

CERTIFICATE OF SERVICE 

 I hereby certify that I have served a copy of the foregoing pleading on all counsel and/or parties 

of record via the court’s CM/ECF electronic filing system this 22nd day of December, 2016. 

s/G. Karl Bernard 

G. Karl Bernard 
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